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Qimteb States Court of ISppeal* 

District of Columbia Circuit 


No. 10022 


Mt. Tabor Methodist Church of the District of 
Columbia, a religious society and body corporate, etc. 

Appellant 

vs. 

Maurice E. Weaver, et al 

Appellees . 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 

Appellant appeals from a final decree (App. 44) dated 
July 29, 1948, of the United States District Court for the 
District of Columbia. 

The District Court had jurisdiction. Title 11, Section 
301 of the D. C. Code (1940 Ed.). This Court has juris¬ 
diction of this appeal. Title 17, Section 101 of the D. C. 
Code (1940 Ed.). 
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STATEMENT OF POINTS 

The Court erred as follows: 

1. In failing to find as a fact and conclude as a matter 
of law that the plaintiff is entitled to judgment as de¬ 
manded by its complaint. 

2. In failing to find as a fact and conclude as a matter 
of law that the primary intent of Joseph Weaver, evident 
from the scope and tenor of his deed dated April 14,1874, 
was the erection of a Church for the propagation of his 
religious faith and that his donation of the land for the 
Church was “in furtherance” of that intent and inciden¬ 
tal thereto. 

3. In not entering a judgment granting to plaintiff the 
relief sought by its complaint. 

4. In entering the final judgment dated July 29, 1948 
insofar as it dismissed plaintiff’s complaint and denied 
the relief sought. 

STATEMENT OF THE CASE 

Appellant (plaintiff below) appeals from the final 
judgment (App. 44) of the United States District Court 
for the District of Columbia insofar as it dismissed its 
complaint seeking authority of the Court, in the interest 
and promotion of the charitable trust, to sell its Church 
and use the proceeds towards the establishment of the 
Church on a new site in the same general locality. 

Appellant owns and occupies the frame-stucco Church 
at the intersection of Thirty-fifth Street and Wisconsin 
Avenue which was built in 1874 on land donated by deed 
(App. 6) by Joseph Weaver, a member of the Church. 
It is located at an intersection where vehicular traffic is 
heavy and it and all property in its region on both sides 
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of Wisconsin Avenue are now zoned first commercial 60-C 
(App. 42). 

In his deed Joseph Weaver declared that he was donat¬ 
ing the land “in furtherance” of the object of the trus¬ 
tees which was “to erect a house for the worship of Al¬ 
mighty God according to the form of service of the said 
Methodist Protestant Church” in that part of Georgetown 
where his land was situated, upon the condition that if at 
any time the trustees, or their successors, ceased to use 
the Church for that purpose it shall automatically revert 
to him or his heirs. 

By his deed Joseph Weaver thus forestalled the diver¬ 
sion of the trust estate by the trustees by providing for 
its forfeiture to his heirs. He did not foresee though that 
through the passage of time the Church might become 
inadequate or unsuitable for its purpose but if he had 
foreseen this he doubtless would have provided, as the 
law does, for its sale so that his object would not be 
defeated but would be fulfilled by the establishment of 
the Church on a suitable site in the same general locality. 

In 1947 the membership of the Church and its Quar¬ 
terly Conference passed resolutions (App. 9-11) declaring 
that the Church was no longer suitable or adequate for its 
needs and that the object for which it was established 
could best be subserved and promoted through its sale and 
the establishment of the Church on another site nearby, 
and they directed the trustees to sell the Church. 

However, under the provisions of the donor’s deed, the 
trustees could not sell the Church without violating the 
condition upon which they hold title. Therefore, to pre¬ 
serve the charitable trust and avoid breaching the condi¬ 
tion, the Church filed its complaint (App. 3) to obtain 
authority to sell the Church free and discharged of the 
reverter clause and use the proceeds to establish the 
Church elsewhere in the same locality. 
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The District Court found that the Church was inade¬ 
quate and that a new site and Church are required for 
the fulfillment of the donor's object (App. 36). Since the 
suit was filed a site for the Church, located four city- 
blocks northeast of the present Church, was purchased at 
a cost of $80,000 (App. 41). 

The suit, having for its purpose the fulfillment of Joseph 
Weaver's cherished object, was resisted (App. 12, 15) 
by his heirs who are not members of the Church nor con¬ 
cerned with its progress or their ancestor's object. More¬ 
over, by counterclaim (App. 16-23) based upon unjusti¬ 
fiable grounds, they sought to get for themselves and in 
their possession the trust estate which their ancestor in 
1874 established as a house for the worship of Almighty 
God. Even prior to this they ignored letters beseeching* 
them, in the interest of the Church, to release the Church 
from the reverter clause. (R. 118-119,123-124) 

The action came on for hearing in the District Court 
before Mr. Chief Judge Laws who, at the conclusion of 
the trial, rendered the following opinion (App. 35-38): 

“THE COURT: Gentlemen, I have given this 
case much thought during the actual trial sessions 
and also between sessions and I am sure that all of 
us, as well as the counsel, have in mind the welfare 
of the beneficiaries, as well as the Weavers, and heirs 
of Joseph Weaver. 

“I want to say I do appreciate the conscientious 
approach that has been made in this case by counsel 
and the very careful research of authorities that has 
been made because those authorities are helpful to 
the Court in the ruling on this case. 

“I think I should say that I do not have any doubt 
that the welfare of the church congregation, which 
now occupies this property which is the subject mat¬ 
ter of this contest, requires that they have a new site. 
I do think that with these three congregations there, 
due to the overcrowding of the church, and the condi¬ 
tions which have been ascribed in the evidence, that 
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they would be far better off in another site and that 
the church management requires it. I agree with the 
pastors wholly in that regard. 

“I think also, in the present state of the testimony, 
that the Mt. Tabor group might carry on as it did in 
the past. Nevertheless, in order to keep apace of 
modern church progress and growth, and as one of 
the ministers himself put it, “not to remain static,” 
it would need a new site in the not too distant future, 
if not even now. 

“I am sure no one in this room will doubt my inter¬ 
est in the welfare of the Methodist Church, in seeing 
it promoted and seeing it benefited. 

“As I see this matter, there are two groups which 
have a very vital interest in this case and I do not 
find that one group is subordinate to the other. As 
I read this deed, it is quite obvious that the two 
people who are to be protected—the creator has im¬ 
posed the terms he wishes—he did have in mind the 
establishment of a church of the Methodist, Protestant 
faith, but along with that he stated right in the grant¬ 
ing clause that that right was to be upon conditions 
hereinafter named. In other words, he said that he 
agreed to donate the premises conveyed to be used 
for that purpose, that is, for church purposes, the 
Methodist, Protestant church, or, as I now construe 
it, the Methodist Church. That purpose and no other 
under the conditions named. And then he seeks to 
protect his heirs. If other use of these properties is 
to be made, then the property is to revert to them. 

“I cannot say that under the terms of that statute 
that the charity in favor of the church dominates the 
interest of the heirs and there is a perfect right, as 
I see it, that the heirs have the benefits of that prop¬ 
erty years hence, as they kept their property, and as 
it is stipulated, they should not be harassed by some 
noisy commercial enterprise, or by some obnoxious 
business, or something that would invade the com¬ 
forts of their home or decrease the value of their 
property. 
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“I think the creator of this grant had in mind the 
welfare of his heirs in that regard, quite as much as 
he had the welfare of the church in mind. I think 
also that under all these authorities that you have 
read and I have read, many of them hold that where 
there is a provision of this type, calling for reverter 
under certain conditions, the court is not in a posi¬ 
tion to account for a request for a general power of 
sale which may take effect today and it may take 
effect 10 years from now when the conditions are 
entirely different in that neighborhood. 

“Courts of Chancellery do not act on uncertainties 
or hypothesies, which may vary. They do not give 
the trustees the right to do that. Of course, I am not 
basing it on the proposition—I think there might be 
a decided difference in the case if I had such a prepo¬ 
sition—that this church wanted to convert the prop¬ 
erty to another church, to a smaller church of the 
Methodist faith, or a smaller community. That would 
be an entirely different situation. If the Court were 
confronted with that, we would have a much more 
difficult decision to make. We might possibly succeed 
in that. 

“Therefore, I feel that I must be tom between the 
duty of protecting both parties, rather than the duty 
of protecting only one when both of them are pro¬ 
tected by this deed. I, therefore, will have to sustain 
this motion to dismiss. 

“It is my understanding that there is another ques¬ 
tion in this case which arises by reason of the claim 
on the part of the heirs of Joseph Weaver that has 
already been a breach of this condition and, there¬ 
fore, there is a reversion to the heirs and the Court 
should presently decree that. 

“As I understand it, Mr. Weaver has no desire to 
offer any additional testimony on that point. 

“MR. WEAVER: I submit that to your Honor 
without argument. 

“THE COURT: I take the position that they still 
use that, use it in conformity with the Methodist, 
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Protestant procedure, now merged into the Methodist 
Church and that does not in any sense violate this 
grant and that there is, therefore, no reversion, 
whereas the counterclaim will also be dismissed. You 
gentlemen can submit findings of fact.” 

Following this the District Court declined to grant 
the findings of fact and conclusions of law submitted by 
appellant (R. 300-311) and wrote its own findings of fact 
and conclusions of law (App. 39-44), one of which con¬ 
clusions reads: 

“4. Plaintiff has not now breached the reverter 
clause of Joseph Weaver’s deed, has not diverted the 
trust estate from the use prescribed by Joseph Weaver 
and has not departed from the form of religious serv¬ 
ice always conducted in the Church, and the charitable 
trust remains in full force and effect. Defendants are 
not entitled to the relief prayed in the counterclaim 
which should be dismissed without costs.” 

Thereupon the final judgment was entered (App. 44) 
which is the subject of this appeal. 

SUMMARY OF ARGUMENT 

Even though the deed contain a reverter clause, when¬ 
ever it appears that the seat of the charity is inadequate 
or unsuitable and the paramount object of the donor 
can best be carried on elsewhere, the Court, in the exer¬ 
cise of its inherent equitable jurisdiction over charitable 
trusts, will intervene to prevent the failure of the charity 
and protect and promote the donor’s paramount object. 

ARGUMENT 

The ultimate point in this case (the others being col¬ 
lateral) is the error of the District Court in dismissing 
the complaint, thereby denying appellant authority to sell 
its Church free of the reverter clause. The rule of law 
invoked here is stated in Congressional Society of Bridge - 
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port v . City of Bridgeport, 99 Conn. 22, 121 A. 77, as 
follows: 

“• • • even though the grant of land in trust 
and for a charitable purpose contain a provision 
of reverter, if the use of the land granted was inci¬ 
dental to the main purpose of the grantor—the estab¬ 
lishment of the charity—the land is not of the essence 
of the charity, so that the court could properly order 
a sale if it found that the land was no longer avail¬ 
able, or less available, for the use for which the 
grantor had intended it.” 

This rule was recently adopted and followed by this 
Court in the kindred case of Shoemaker v. Am. Sec. & Tr. 
Co., Trustee, 82 U. S. App. D. C. 270,163 F. (2d) 585. 

The rule was likewise followed in the case of In re 
Young Women’s Christian Association of New York City, 
96 N. J. Eq. 568,126 A. 610, where the Court said: 

“Where a testator has two objects in view, one 
primary or general and the other secondary or par¬ 
ticular, and these are, literally speaking, incompatible, 
the secondary object must be sacrificed in order that 
effect may be given to the general object. • • • It is 
apparent from the provisions of the will that the 
primary and dominant intention of the testatrix was 
to help working girls by providing a non-sectarian 
place for rest, recreation and social enjoyment and 
she designated her property at Oceanic as the place 
at which such purpose should be effectuated, because 
she was using it tor that purpose. It was at hand 
and was the most available place at the time. The 
location, therefore, was merely an incident. • • • It 
can scarcely be doubted that had she foreseen the 
impracticability of carrying out her dominant inten¬ 
tion at the particular location, she would have made 
provision for carrying it out elsewhere at a more 
suitable place, • • # . 

“My conclusion is that, under the general equity 
powers of this court, the prayer of the petitioner can 
and should be granted; that for failure to do the 
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impossible, namely, to caTry on the testatrix’ philan¬ 
thropic design at Oceanic when it can better be car¬ 
ried on at Allendale by her designated trustee or 
agent, the gift should not be held to lapse and thus 
defeat the primary intention the testatrix had in 
mind.” 

“Under this statute, as well as under the general 
equity powers of this court, and upon the circum¬ 
stances and facts here presented, the prayer of the 
petition can be granted. ’ ’ 

In Jones v. Habersham, 107 U. S. 174, 27 L. Ed. 401, 
property was devised for charitable uses upon the “con¬ 
dition” that it should not be “alienated” and if it was 
the will provided for a “gift over” to others. The United 
States Supreme Court held: 

“It (the condition that the trustee shall not alien¬ 
ate the land) will not prevent a court of chancery 
from permitting, in case of necessity arising from 
unforseen change of circumstances, the sale of the 
land and the application of the proceeds for the pur¬ 
pose of the trust.” 

The rule or principle followed and applied by this Court 
in the Shoemaker case, ante, should have been applied and 
followed by the District Court in the present case because 
appellant had established the two essentials of the rule, 
namely, (1) the inadequacy of the Church for the fulfill¬ 
ment of the donor’s primary object, and (2) that his para¬ 
mount object was the establishment of a house for the wor¬ 
ship of Almighty God according to the form of service of 
the Methodist Protestant Church. 

The fact that the Church is no longer adequate for the 
object intended by Joseph Weaver and that the purpose 
for which it was established can best be subserved and 
promoted through its sale was first determined by the 
membership and Quarterly Conference of the Church and 
afterwards by the District Court at the end of the trial 
when the Court said (App. 36): 
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“I think I should say that I do not have any doubt 
that the welfare of the church congregation which now 
occupies this property which is the subject matter 
of this contest, requires that they have a new site. 
I do think that with these three congregations and, due 
to the overcrowding of the church, and the conditions 
which have been ascribed in the evidence, that they 
would be far better off in another site and that the 
church management requires it. I agree with the 
pastors wholly in that regard. I think also, in the 
present state of the testimony, that the Mt. Tabor 
group might carry on as it did in the past. Neverthe¬ 
less, in order to keep apace of modern church progress 
and growth, and as one of the ministers himself put 
it, ‘not to remain static’, it would need a new site 
in the not too distant future, if not even now.” 

And in its findings of fact the Court found (App. 42-43): 

“12. The Church and all property in its region 
on both sides of Wisconsin Avenue are now zoned 
first commercial 60-C. Plaintiff Church is located at 
an intersection where vehicular traffic is heavy, and 
upon Whitehaven Parkway being constructed the 
Church will be surrounded on all sides by public high¬ 
ways, if Whitehaven Parkway is constructed on 
grade.” 

“13. In acordance with approved modern methods 
of conducting Churches, where increased facilities for 
recreation, worship by junior congregations and more 
commodious and attractive rooms are required, the 
Church building on the property is inadequate. How¬ 
ever, the congregation of the Mt. Tabor Church may 
still be housed in the Church building on the prop¬ 
erty in the manner in practice when the Church was 
formed and in the manner Churches which have not 
adopted modern procedures are now conducted.” 

Therefore, the Court having found the Church inade¬ 
quate i for its present needs and that a new site and 
Church are required, we now turn to the donor’s deed 
to ascertain the paramount purpose which motivated his 
donation of the land. And there we find Joseph Weaver 
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himself declaring that it was “in furtherance” of the 
object of the trustees which was “to erect a house for 
the worship of Almighty God according to the form of 
service of the said Methodist Protestant Church.” This 
being true, what reason could there possibly be for allow¬ 
ing his paramount object to fail when it can best be 
carried on in a modem edifice four squares away? Com¬ 
pare Stanley v. Colt, 72 U. S. 119, 18 L. Ed. 502, 5 Wall. 
119. 

In the light of the foregoing and the rule established 
by this Court in Shoemaker v. Am. Sec. & Tr. Co., Trustee, 
ante, it is inconceivable that the Church must now close 
its doors forever to mankind and thereby defeat the 
very purpose for which it was built when through the 
sale of the present site a Church can be built on a suit¬ 
able site in the same general locality which would fulfill 
and preserve forever the donor’s cherished purpose. Com¬ 
pare Patton v. First Presbyterian Church, 129 S. C. 15,123 
S. E. 493. 

While Joseph Weaver provided for the forfeiture of 
title if the trustees themselves diverted the trust estate, 
he did not provide what should happen to the Church if 
through the passing of time and changed conditions it 
became inadequate or unsuitable for the object he in¬ 
tended. In such circumstances must that object be aban¬ 
doned, or will the Court, in the exercise of its inherent 
jurisdiction to preserve and promote charitable trusts, in¬ 
tervene and direct a jsale and the use of the proceeds 
towards the establishment of the Church elsewhere, 
thereby preserving and promoting Joseph Weaver’s para¬ 
mount object? This is exactly what was done by this 
Court in Shoemaker v. Am. Sec. & Tr. Co., Trustee, ante. 
See also Brown v . Meeting Street Baptist Church, 9 R. I. 
177; Town of South Kingstown v. Wakefield Trust Co., 
48 R. I. 27, 134 A. 815; Grace Church v. Ange, 161 N. C. 
314, 77 S. E. 239; Henshaw, et al. Trustees of the Im - 
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manuel Baptist Church v. Margaret Flenniken, et aL, 183 
Tenn. 232, 191 S. W. (2) 541, 168 A. L. R. 1010, and 
notes thereto. 

Incidentally, the reverter clause is not an estate, pres¬ 
ent or future, but is known in law as a possibility of re¬ 
verter and until the condition upon which it is based is 
breached by the trustees. Weaver’s heirs have no estate 
in the property to be protected or enforced. Tiffany on 
Real Property, Vol. 2,3d Ed., s. 314. 

Accordingly, appellant most deferentially urges, in the 
interest of the fulfillment and promotion of Joseph 
Weaver’s paramount ,object, that the appealed decree 
should be reversed and the District Court directed to 
grant the prayers of the complaint for there would be no 
reason, upon reversal, to remand this case for further 
trial as the deed is the only source from which the 
Court can determine the donor’s paramount object. 

Respectfully submitted, 

George C. Gebtman 
American Security Building 
Washington, D. C. 

Attorney for Appellant. 











APPENDIX 







INDEX TO JOINT APPENDIX 


PAGE 

Complaint_ 2-6 

Joseph Weaver’s Deed_ 6-8 

Resolution of Members of Mt. Tabor Methodist 

Church_ 9-10 

Resolution of Quarterly Conference of Mt. Tabor 

Methodist Church_ 10-11 

Defendants’ Motion to Dismiss Complaint_ 12 

Memorandum by Judge Morris overruling Motion 

to Dismiss _ 12-14 

Order denying Motion to Dismiss- 15 

Answer of Defendants to Complaint_ 15-16 

Counterclaim _16-23 

Plaintiff’s Answer to Counterclaim_ 24-33 

Pretrial Proceedings and Stipulations_ 34-35 

Opinion of the Trial Court_35-38 

Findings of Fact_ 39-43 

Conclusions of Law_ 43-44 

Final Judgment _ 44 














1A 


ttmteb State* Court of 3ppeal* 

District of Columbia Cibcuit 


No. 10022 


Mt. Tabob Methodist Chubch of the Distbict of 
Columbia, a religious society and body corporate, by 
its Trustees, Carl H. Hamrick, Brice Rupenthal, Con¬ 
rad Krieger, Ralph Whelan and Gerald Clemence, 

Appellant , 
vs. 

Maurice E. Weaver, et al., 

Appellees. 

Appeal from the District Court of the United States 
for the District of Columbia 


JOINT APPENDIX TO BRIEFS 




2A 


230 Filed May 27,1947 Charles E. Stewart, Clerk 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT 
OF COLUMBIA 

MT. TABOR METHODIST CHURCH OF THE DIS¬ 
TRICT OF COLUMBIA, a religious society and 
body corporate, by its Trustees— 

Carl H. Hamrick, Brice Rupenthal, Conrad Krieger, 
Ralph Whelan, Gerald Clemence, 

(3040 Que Street, N. W., Washington, D. C.) 

Plaintiff, 

vs. 

1. MAURICE E. WEAVER, 

(2101 Wisconsin Avenue, N. W. 

Washington, D. C.) 

2. JOSEPH W. FREEMAN, 

(2019 Wisconsin Avenue, N. W. 

Washington, D. C.) 

3. LOUIS FREEMAN, 

(2202 HaH Place, N. W. 

Washington, D. C.) 

4. W. EDMUND FREEMAN, 

(4813 Drummond Avenue 
Chevy Chase, Maryland) 

5. HENRY E. WEAVER, Junior, 

(2029 Wisconsin Avenue, N. W. 

Washington, D. C.) 

6. MARGARET WEAVER, 

(2029 Wisconsin Avenue, N. W. 

Washington, D. C.) 

7. JOSEPH C. WEAVER 

(2029 Wisconsin Avenue, N. W. 

Washington, D. C.) 

Defendants. 
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CIVIL ACTION No. 2231-47 

Complaint to Obtain Authority of the Court to Sell Mt. 
Tabor Methodist Church Property Free of Right of 
Reverter Contained in Deed of Joseph Weaver and 
Wife, Dated April 14,1874 and Recorded in Liber 744 
Folio 382. 

Jurisdiction: The Court has jurisdiction of this action 
under sec. 301, Title 11, 1940 District of Columbia Code. 

1. Plaintiff, Mt. Tabor Methodist Church of the 
231 District of Columbia, is a religious body corporate 
and sues through its trustees. 

2. Plaintiff is the owner in fee simple and in actual 
possession thereof, of parts of Lots 273 and 274 in Square 
numbered East of Square 1300, formerly known as parts 
of Lots 273 and 274 in Beatty and Hawkins 9 Addition to 
Georgetown, in the District of Columbia, described as fol¬ 
lows: beginning at the intersection of the East line of 
Thirty-fifth (formerly Fayette) Street with the West line 
of Wisconsin Avenue (formerly High Street), and run¬ 
ning thence Southeasterly along the West line of said 
Avenue 200 feet to the Northerly line of that part of said 
Lot 274 conveyed to the United States of America by deed 
recorded in Liber 5874 folio 100; thence Westerly along 
said Northerly line 101.76 feet, more or less, to the East 
line of Thirty-fifth Street; thence Northeasterly along 
the East line of said Street 200 feet to the place of begin¬ 
ning. 

This land is improved by a frame structure known as 
Mt. Tabor Methodist Church and the property is desig¬ 
nated for assessment and taxation purposes as Lot 803 
in said square. 

In the year 1874 this land was owned by Joseph Weaver 
who with his wife and family lived in the neighborhood 
where it is situated. The land records show that the bulk 
of this land lies within the lines of Lot 273 and only the 
South 23.42 feet thereof lie within the lines of Lot 274. 



3. By deed dated April 14, 1874 and recorded May 11, 
1874 in Liber 744 folio 382 (a true copy of which deed is 
attached hereto and made a part hereof), Joseph Weaver 
and his wife conveyed this land in fee simple to the 

Trustees of the Methodist Protestant Church in 
232 Georgetown, D. C., and in the deed he incorporated 
the following provisions: 

“Whereas it has been in contemplation by the said 
parties of the second part to erect a house for the worship 
of Almighty God according to the form of service of the 
said Methodist Protestant Church in that part of said 
Georgetown in which are situated the premises herein¬ 
after conveyed; 

“And WTiereas in furtherance of said object the said 
Joseph Weaver has agreed to donate to the said parties 
of the second part the premises hereby conveyed to be 
used for that purpose, and none other, upon the condi¬ 
tion hereinafter named.” 

“To Have and to Hold said described piece and parcel 
of land and premises to the said parties of the second 
part and their successors and to and for them and their 
only proper use and behoof forever, nevertheless, in and 
upon and subject to the following condition, to wit: that if 
at any time the said parties of the second part or their 
successors shall cease to use the same for the purpose 
hereinbefore set forth that then and thereupon said parcel 
of ground and premises shall immediately revert to and 
become again vested, in fee simple, in said Joseph Weaver 
his heirs or assigns.” 

Obviously, therefore, the main purpose of Joseph 
Weaver was the building of a house for the worship of 
Almighty God according to the form of service of the 
Methodist Protestant Church, and his grant of the vacant 
land was “in furtherance” thereof and incidental thereto. 

4. By deed dated April 2, 1887 and recorded April 11, 
1887 in Liber 1242 folio 483, the Trustees of the Method- 
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ist Protestant Church in Georgetown, D. C., conveyed said 
property to the trustees of plaintiff church to hold in trust 
for plaintiff church. 

5. When the Church was built about seventy-five years 
ago it was adequate for the needs of its membership as it 
was situated in a sparsely settled section of Georgetown, 
but owing to the lapse of time since its erection, changed 

conditions and the growth of its membership, the 
233 Church is now unsuited and inadequate to meet its 
needs. Accordingly, on May 16, 1947, the Quar¬ 
terly Conference and membership of the Church by resolu¬ 
tions, copies of which are attached hereto and made a 
part hereof, unanimously authorized plaintiff’s trustees to 
sell the property and use the proceeds as directed in their 
resolutions. 

6. But owing to the aforesaid reverter clause in the 
said deed of Joseph Weaver and wife, plaintiff is unable 
to sell said property without first obtaining the authority 
of the Court. 

Therefore, this action is instituted against the heirs of 
Joseph Weaver who died February 5, 1881, to obtain 
authority to sell said property free of said reverter clause 
and to use the proceeds of sale as authorized by the afore¬ 
said resolutions. The Court possesses power to grant this 
authority. Stanley v. Colt, 5 Wall. 119; Jones v. Haber¬ 
sham, 107 TJ. S. 174; First Congregational Society of 
Bridgeport v. City of Bridgeport, 99 Conn. 22,121 Atl. 77. 

In the latter case, discussing the principles which con¬ 
trol a court of equity in ordering a sale of land where the 
grant of the land is coupled with a reverter clause, the 
Court said: 

“Even though the grant of land in trust and for a chari¬ 
table purpose contain a provision of reverter, if the use 
of the land granted was incident to the main purpose of 
the grantor,—the establishment of the charity,—the land 
is not of the essence of the charity, so that the court could 
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properly order a sale if it found the land was no longer 
available, or less available, for the use for which the 
grantor had intended it.” 

Accordingly, plaintiff demands judgment: 

1st: That the Court authorize the sale of said prop¬ 
erty free and discharged of the condition or right 

234 of reverter contained in the deed of Joseph Weaver 
and wife, dated April 14,1874 and recorded in Liber 

744 folio 382; the proceeds to be used as authorized 
by the resolutions of the membership and Quarterly Con¬ 
ference of said ChuTch. 

2nd: That it may have such other and further relief 
in the premises as the Court deems proper. 

George C. Gertman 
George C. Gertman 
Attorney for Plaintiff 
American Security Building 
730 - 15th Street 
Washington 5, D. C. 

235 Filed May 27 1947 Charles E. Stewart, Clerk 

This Indenture made this fourteenth day of April in 
the year of Our Lord Eighteen hundred and seventy-four, 
between Joseph Weaver and Catherine his wife of the City 
of Georgetown in the District of Columbia of the first part, 
and T. A. Newman, John E. Cox, Jacob Young, James Mar¬ 
tin, Wm. E. Bell, Wilson N. Fuller and Charles A. Upper- 
man, Trustees of the Methodist Protestant Church in 
Georgetown, District of Columbia of the second part, a 
body corporate under the General Act of incorporation, 
Section 2, of an Act of Congress entitled, “An Act to pro¬ 
vide for the creation of Corporations in the District of 
Columbia, by General Law, approved May 5,1870. 

Whereas it has been in contemplation by the said parties 
of the second part to erect a house for the worship of Al- 
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mighty God according to the form of service of the said 
Methodist Protestant Church in that part of said George¬ 
town in which are situated the premises hereinafter con¬ 
veyed. 

And whereas, in furtherance of said object the said 
Joseph Weaver has agreed to donate to the said parties of 
the second part the premises hereby conveyed to be used 
for that purpose and none other upon the condition here¬ 
inafter named. 

This Indenture therefore witnesseth, that the said par¬ 
ties of the first part, in consideration of the premises and 
in further consideration of the sum of ten dollars, current 
money to them in hand paid by the said parties of the sec¬ 
ond part, at or before the execution of these presents (the 
receipt of which is hereby acknowledged) have given, 
granted, bargained, sold, aliened, released and confirmed, 
and by these presents do give grant bargain sell alien re¬ 
lease and confirm to the said parties of the second part, and 
their successors forever, all that part of lot number two 
hundred and seventy four (274) in Beatty and Hawkins 
addition to Georgetown in the District of Columbia afore¬ 
said, which is described as follows, to wit: Begin- 
236 ning for said part at the point of intersection 
formed by the east line of Fayette Street with the 
west line of High Street and running thence south along 
said west line of High Street two hundred feet, thence west 
parallel with Madison Street ninety feet to the east line of 
Fayette Street, and thence north along said east line of 
Fayette Street two hundred feet to the point of beginning, 
with the rights, privileges and appurtenances to the same 
belonging. 

To Have and to Hold said described piece and parcel of 
land and premises to the said parties of the second part and 
their successors and to and for them and their only proper 
use and behoof forever, nevertheless, in and upon and sub¬ 
ject to the following condition, to wit: that if at any time 
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the said parties of the second part or their successors shall 
cease to use the same for the purpose hereinbefore set 
forth that then and thereupon said parcel of ground and 
premises shall immediately revert to and become again 
vested, in fee simple, in said Joseph Weaver his heirs or 
assigns. 

In testimony whereof the said parties of the first part 
have hereunto set their hands and seals the day and year 
first hereinbefore written. 

Signed Sealed and Delivered in the presence of (the 
words “of the second part” being first interlined in 7th 
line of page one hereof) — 

/s/ JOSEPH WEAVER (SEAL) 

/s/ CATHERINE WEAVER (SEAL) 
/s/ JENKIN THOMAS 

District of Columbia, Washington County to wit; 

I, Jenkin Thomas ( a Notary Public in and for the District 
and County above named, do hereby certify that Joseph 
Weaver and Catherine his wife parties to a certain deed of 
Indenture bearing date fourteenth day of April in A. D. 
1874, and hereto annexed, personally appeared before me in 
said County and District on the day of the date hereof, the 
said Joseph Weaver and Catherine his wife being person¬ 
ally well known to me to be the persons who executed 
said deed and acknowledged the same to be their act 
237 and deed — and the said Catherine Weaver wife of 
the said Joseph WeaveT being by me previously ex¬ 
amined privily and apart from her said husband and hav¬ 
ing the deed aforesaid fully explained to her acknowledged 
the same to be her act and deed, and declared that she had 
willingly signed sealed and delivered the same and that she 
wished not to retract it. Given under my hand and seal this 
fourteenth day of April in A. D. Eighteen hundred and 
seventy four. 

/s/ JENKIN THOMAS 

Notary Public (SEAL) 
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238 Filed May 27 1947 Charles E. Stewart, Clerk 

Resolution 

4 ‘BE IT RESOLVED by the members of Mount Tabor 
Methodist Church of the District of Columbia, a religious 
society formerly known and incorporated as Mount Tabor 
Methodist Protestant Church of Washington, D. C., that 
owing to changed conditions and circumstances since Mount 
Tabor Methodist Church was built, the Church is no longer 
suitable or adequate for its needs and the needs of its mem¬ 
bership, therefore the object for which the Church was 
founded, namely, a house for the worship of Almighty God 
according to the form of service of the Methodist Protes¬ 
tant Church, can best be subserved and promoted through 
the sale of the Church property, namely, Lot taxed as Lot 
803 in Square numbered East of Square 1300, and the use 
of the proceeds towards payment for another site within 
this region and the erection thereon of another Church — 
the new Church to be modern and in all respects adequate 
for the needs of this Church and its membership. 

“THEREFORE, BE IT FURTHER RESOLVED, That 
the trustees of this Church are hereby authorized and di¬ 
rected to sell, and execute deed therefor, the Church prop¬ 
erty, namely, parts of Lots 273 and 274 in Square numbered 
East of Square 1300, formerly known as parts of Lots 273 
and 274 in Beatty and Hawkins Addition to Georgetown, 
described as follows: beginning for the same at the inter¬ 
section of the East line of 35th Street with the West line of 
Wisconsin Avenue, thence Southeasterly along the West 
line of said Avenue 200 feet to the Northerly line of that 
part of said Lot 274 conveyed to the United States of Amer¬ 
ica by Deed recorded in Liber 5874 at folio 100 among the 
Land Records of the District of Columbia; thence North¬ 
westerly along said Northerly line 101.76 feet to the East 
line of 35th Street; thence Northeasterly along the East line 
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of said Street 200 feet to the place of beginning; excepting 
parts of said Lots 273 and 274 dedicated for the widening 
of Wisconsin Avenne and shown on plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
49 at folio 47 and excepting that part of said Lot 273 con¬ 
demned and taken for the widening of Wisconsin Avenue by 
proceedings in District Court Cause 2638 in the District 
Court of the United States for the District of Columbia and 
shown on plat recorded in said Surveyor’s Office in Liber 
113 at folio 42; the same being assessed for taxation pur¬ 
poses as Lot 803 in Square numbered East of Square 1300; 
and, in furtherance hereof, to institute appropriate pro¬ 
ceedings in the District Court of the United States foi the 
District of Columbia and to obtain authority of the Court 
to make such sale and conveyance.” 

239 Resolution 

“BE IT RESOLVED by the Quarterly Confer¬ 
ence of Mount Tabor Methodist Church of the District of 
Columbia, a religious society formerly known and incor¬ 
porated as Mount Tabor Methodist Protestant Church of 
Washington, D. C., that owing to changed conditions and 
circumstances since Mount Tabor Methodist Church was 
built, the Church is no longer suitable or adequate for its 
needs and the needs of its membership, therefore the ob¬ 
ject for which the Church was founded, namely, a house for 
the worship of Almighty God according to the form of 
service of the Methodist Protestant Church, can best be sub¬ 
served and promoted through the sale of the Church prop¬ 
erty, namely, Lot taxed as Lot 803 in Square numbered 
East of Square 1300, and the use of the proceeds towards 
payment for another site within this Tegion and the erection 
thereon of another Church — the new Church to be modem 
and in all respects adequate for the needs of this Church 
and its membership. 
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“ THEREFORE, BE IT FURTHER RESOLVED, That 
the trustees of this Church are hereby authorized and di¬ 
rected to sell, and execute deed therefor, the Church prop- 
rty, namely, parts of Lots 273 and 274 in Square numbered 
East of Square 1300, formerly known as parts of Lots 273 
and 274 in Beatty and Hawkins Addition to Georgetown, 
described as follows: beginning for the same at the inter¬ 
section of the East line of 35th Street with the West line of 
Wisconsin Avenue, thence Southeasterly along the West 
line of said Avenue 200 feet to the Northerly line of that 
part of said Lot 274 conveyed to the United States of Amer¬ 
ica by Deed recorded in Liber 5874 at folio 100 among the 
Land Records of the District of Columbia; thence North¬ 
westerly along said Northerly line 101.76 feet to the East 
line of 35th Street; thence Northeasterly along the East line 
of said Street 200 feet to the place of beginning; excepting 
parts of said Lots 273 and 274 dedicated for the widening 
of Wisconsin Avenue and shown on plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
49 at folio 47 and excepting that part of said Lot 273 con¬ 
demned and taken for the widening of Wisconsin Avenue by 
proceedings in District Court Cause 2638 in the District 
Court of the United States for the District of Columbia find 
shown on plat recorded in said Surveyor’s Office in Liber 
113 at folio 42; the same being assessed for taxation pur¬ 
poses as Lot 803 in Square numbered East of Square 1300; 
and, in furtherance hereof, to institute appropriate pro¬ 
ceedings in the District Court of the United States for the 
District of Columbia and to obtain authority of the Court 
to make such sale and conveyance.” 

• • • • 
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240 Filed Jun 16 1947 Charles E. Stewart, Clerk 

Motion to Dismiss 

The above named defendants, numbered 1 to 7 inclusive, 
by their attorneys, move the Court to dismiss this action 
because the complaint fails to state a claim against defend¬ 
ants upon which relief can be granted. 

For grounds of this motion defendant says that, as a mat¬ 
ter of law, plaintiff is not entitled, and this Court has no 
authority, to sell the property involved free and discharged 
of the express reversion contained in the deed from Joseph 
Weaver. 

241 DRAIN & WEAVER, 

By B. Woodruff Weaver 

B. Woodruff Weaver 
1422 F Street, N. W. 
Washington, 4, D. C. 
Attorneys for above named 
defendants 1 to 7 inclusive. 

I certify that on this 16th day of June, 1947,1 mailed cop¬ 
ies of the foregoing motion and the points and authorities 
annexed thereto, postage prepaid, addressed to George C. 
Gertman, Esq., American Security Building, 730 — 15th 
Street, N. W., Washington 5, D. C. 

B. Woodruff Weaver 

B. Woodruff Weaver 
• • • • 

242 Filed Oct 7 1947 Harry M. Hull, Clerk 

Memorandum 

Morris, J. The plaintiff in this case seeks authority to 
sell certain property upon which there is now located a 
church which was conveyed by Joseph Weaver and his wife 
to plaintiff’s predecessors, by deed dated April 2, 1874, 
wherein it was provided as follows: 



“Whereas it has been in contemplation by the said par¬ 
ties of the second part to erect a house for the worship of 
Almighty God according to the form of service of the said 
Methodist Protestant Church in that part of said George¬ 
town in which are situated the premises hereinafter con¬ 
veyed; 

“And Whereas in furtherance of said object the said 
Joseph Weaver has agreed to donate to the said parties of 
the second part the premises hereby conveyed to be used for 
that purpose, and none other upon the condition hereinafter 
named. 

• • • • 

“To Have and to Hold said described piece and parcel of 
land and premises to the said parties of the second part and 
their successors and to and for them and their only proper 
use and behoof forever, nevertheless, in and upon and sub¬ 
ject to the following condition, to wit: that if at any time 
the said parties of the second part or their successors shall 
cease to use the same for the purpose hereinbefore set forth 
that then and thereupon said parcel of ground and premi¬ 
ses shall immediately revert to and become again vested, in 
fee simple, in said Joseph Weaver his heirs or assigns.’’ 
The complaint alleges that when the church was built about 
seventy-five years ago it was adequate for the needs ot its 
membership, as it was situated in a sparsely settled section 
of Georgetown, but that owing to the lapse of time since its 
erection, changed conditions and the growth of its member¬ 
ship, the church is now unsuited and inadequate to meet its 
needs. Certain action of the Quarterly Conference and 
membership of the church by resolutions is alleged, author¬ 
izing sale by plaintiff’s trustees of the property, and the use 
of the proceeds for the acquisition of another site 
243 within the same region, and the erection thereon of 
another church adequate for the needs of said church 
and its membership. The plaintiff asserts that sale should 
be authorized notwithstanding the reverter clause in the 
deed of conveyance. 
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The heirs of the grantor are defendants in this case, and 
they have moved to dismiss the complaint on the ground 
that the complaint does not state a canse of action. 

Without discussion of the several authorities upon which 
the parties rely, it seems clear that the law is settled in this 
jurisdiction that, where a charitable trust is created, the 
Court has the power to enforce such trust which has not 
failed in its dominant character but is incapable of execu¬ 
tion in its designated manner; that the presence of a re¬ 
verter clause, and its phraseology, frequently furnished aid 
in determining the dominant or primary purpose of the 
testator, but the mere clause itself does not affect the basic 
controlling principles of law. 1 It follows that, if the domi¬ 
nant or primary intent was the use of the designated site 
for the described purpose, a court cannot direct the estab¬ 
lishment of a charity at another site. The questions of a 
change in conditions due to the lapse of time and the unsuit¬ 
ability of the present site are questions involving elements 
of judgment and conclusions, and should not in a case of 
this character be foreclosed upon a motion to dismiss. A de¬ 
termination of the dominant purpose and intent of the 
grantor and a determination by this Court of the suitability 
or unsuitability of the site for the trust purposes should be 
made upon final hearing in the light of, not only pleadings, 
but such evidence as may be helpful. 

The motion to dismiss is denied without prejudice to its 
renewal at the final hearing. 

JAS. W. MORRIS, 

Justice. 

October 7,1947. 

• • • • 


1 Shoemaker, et aL v. American Security and Trust Company, etc.. No. 
9477, decided by the United States Court of Appeals for the District of 
Columbia July 28,1947. 
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Filed Oct 13 1947 Harry M. Hall, Clerk 

Order Denying Motion to Dismiss Without Prejudice 

This caase came on for hearing apon defendants’ motion 
to dismiss and plaintiff’s points and aathorities in opposi¬ 
tion thereto, and having been argned and snbmitted by 
connsel, it is by the Coart this 13th day of October, 1947, 
ORDERED that defendants’ motion to dismiss the com¬ 
plaint herein be and the same is hereby denied withont prej- 
ndice to its renewal at final hearing. 

JAS. W. MORRIS 

Jnstice. 

No objection as to form: 

DRAIN & WEAVER, 

By B. WOODRUFF WEAVER 
B. WOODRUFF WEAVER 
1422 F Street, N. W. 

Washington 4, D. C. 

Attorneys for Defendants 
Presented by: 

GEORGE C. GERTMAN 
GEORGE C. GERTMAN 
Attorney for Plaintiff 

• • • • 

245 Filed Nov 10 1947 Harry M. Hall, Clerk 

Answer of Defendants 1 to 7 and Counterclaim for 
Declaratory Relief, Conveyance of Property 
and for Other Relief 
First Defense 

The complaint fails to state a claim against defendants 
apon which relief can be granted. 



Second Defense 

Defendants admit the allegations contained in paragraph 
one of the complaint; admit that in the year 1874 Joseph 
Weaver and his wife lived in the neighborhood of the land 
described in paragraph 2 of the complaint; admit that 
Joseph Weaver and wife executed and delivered the deed 
described in paragraph 3 of the complaint, admit that the 
copy thereof attached to the complaint is a true copy, 
and admit the conditions of said deed quoted in par- 
246 agraph 3 of the complaint; admit that the portion of 
the present church structure which was constructed 
about 75 years ago was adequate for the needs of Plain¬ 
tiff’s predecessor; allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in the last sentence of para¬ 
graph 5 of the complaint dealing with resolutions of the 
Quarterly Conference and membership of Plaintiff; allege 
in answer to paragraph 6 that Plaintiff has no title to sell 
either with or without the authority of the Court; admit 
that they are the heirs of Joseph Weaver, who died Feb¬ 
ruary 5, 1881; and deny each and every other allegation 
contained in the complaint. 

Counterclaim for Declaratory Relief, for Conveyance of 
Property, and for Other Relief 

Jurisdiction: In addition to the jurisdiction set out in 
the complaint, this Court has jurisdiction for the relief 
prayed in this counterclaim pursuant to Section 274 (d) of 
the Judicial Code, as amended, U. S. C., Title 28, Par. 400. 

L Defendants are the surviving heirs-at-law of Joseph 
Weaver. 

2. The real estate involved in this action consists of a 
triangle at the intersection of 35th Street and Wisconsin 
Avenue, N. W., in the District of Columbia, described as 
follows: 
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Part of Lots 273 and 274 in Beatty and Hawkins ’ Addi¬ 
tion to Georgetown, now in Square East of Square 1300 in 
the city of Washington, described by metes and bounds as 
follows: Beginning for the same at the intersection of the 
East line of 35th (formerly Fayette) Street, and the West¬ 
erly line of Wisconsin Avenue (formerly High Street) as 
said Westerly line of Wisconsin Avenue was established 
by condemnation in proceedings in District Court Cause 
No. 2638 in the District Court of the United States for the 
District of Columbia; and running thence South along the 
said Westerly line of Wisconsin Avenue 184.79 feet; thence 
Southwesterly 98.46 feet to intersect a point in the said 
East line of 35th Street 183.39 feet South of said intersec¬ 
tion of said East line of 35th Street and the Westerly line 
of Wisconsin Avenue widened as aforesaid; thence North 
along the said East line of 35th Street 183.39 feet to the 
point of beginning, designated on the Records of the 
Assessor of the District of Columbia for taxation purposes 
as Lot 803 in Square East of Square 1300. 

247 In the deeds hereinafter described in paragraphs 
numbered 5 and 8, the lines along Wisconsin Avenue and 
35th Street are described as 200 feet in length. The reduc¬ 
tion in these lines from 200 feet to 184.79 and 183.39 feet 
resulted from a dedication and a condemnation for the 
widening of Wisconsin Avenue subsequent to said deeds. 

3. By deed dated May 24, 1865 and recorded October 
25,1865 in NCT Liber 62, folio 75, Leonard L. Clements, the 
holder of the record title, and his wife, Marion E. Clements, 
conveyed all of Lot 273 in Square East of 1300 to the Presi¬ 
dent and Directors of Georgetown College, a body corpo¬ 
rate which college now holds record title to that portion 
of Lot 273 as is included in the property described in para¬ 
graph 2 above. 

4. By deed dated May 24, 1873, and recorded June 4, 
1873 in Liber 723, folio 87, Columbus F. Shekell and wife 
conveyed to Joseph Weaver the following described prop¬ 
erty: 
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All that part of lot number Two hundred and Seventy- 
Four (274) in Beatty and Hawkins ’ Addition to George¬ 
town in the District of Columbia aforesaid, contained in 
the triangle of land bounded on the west by Fayette street 
(now 35th Street) on the East by High street (now Wis¬ 
consin Avenue) and on the South by Madison street, and 
described as follows, “Commencing at the South east cor¬ 
ner formed by the intersection of Fayette street with the 
north line of Madison street and running thence North 
with the east side of Fayette street one hundred and forty- 
four feet and three inches (144-3/12 ft.) to the intersection 
of High and Fayette street thence South Easterly by and 
with High street about one hundred and sixty-five (ldo) 
feet till the line thus strikes Madison street, thence west 
by and with the line of Madison street to the Beginning ,, 
being the same premises conveyed to the said Columbus F. 
Shekell by Eugeen A. Shekell by Deed dated Oct. 17,1862 
recorded in Liber J. A. S. No. 227 folio 196 of the Land 
Records of said District, and to said Eugene A. Shekell by 
the Corporation of Georgetown aforesaid by Deed of March 
2d, 1861 in Liber J. A. S. No. 208 fol. 508. 

Defendants are advised, believe, and therefor aver that 
the grantors in said deed had no title to Lot 273 to convey, 
and that said deed transferred title to Joseph Weaver of 
all of that portion of Lot 274 as is included in the descrip¬ 
tion by metes and bounds quoted in the next succeeding 
paragraph hereof. 

5. By deed dated April 14, 1874 and recorded May 11, 
1874 in Liber 744, folio 382, a copy of which is attached to 
the complaint herein, Joseph Weaver and his wife 
conveyed to T. A. Newman et al. trustees of the 
248 Methodist Protestant Church in Georgetown, that 
portion of Lot 274 as is included in the following 
description: 

“• • • all that part of lot number two hundred and 
seventy-four (274) in Beatty and Hawkins addition to 
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Georgetown in the District of Columbia aforesaid, which 
is described as follows, to wit: Beginning for said part 
at the point of intersection formed by the east line of 
Fayette Street with the west line of High Street and run¬ 
ning thence south along said west line of High Street two 
hundred feet, thence west parallel with Madison Street 
ninety feet to the east line of Fayette Street and thence 
north along said east line of Fayette Street two hundred 
feet to the point of beginning • * m ” 

Said deed provided that the property conveyed shall be 
used “• * * for the worship of Almighty God according to 
the form of service of the said Methodist Protestant Church 
• • of Georgetown, “* • * to be used for that purpose 
and none other • * subject to the condition that if 
said trustees or their successors shall cease to use the 
same for that purpose, the same shall immediately revert 
to said Joseph Weaver, his heirs or assigns. 

6. At the time of the foregoing deed by Joseph Weaver 
the form of service of the Methodist Protestant Church in 
Georgetown, was in accordance with the Constitution and 
Discipline of the Methodist Protestant Church, Second 
Edition, published in 1874. 

7. At the time of the foregoing conveyance Joseph 
Weaver was in possession of all of the property included 
in the description by metes and bounds in paragraph 5 
above, and delivered possession of all of said property to 
the grantees. 

8. By a deed in trust dated April 2,1887 and recorded 
April 11, 1887 in Liber 1242, folio 483, (a true copy of 
which is attached hereto and marked exhibit A) the trus¬ 
tees of the aforesaid Methodist Protestant Church in 
Georgetown conveyed the property deeded by Joseph Wea¬ 
ver, to Henry Weaver et al., as trustees, in trust, for the 
Mt. Tabor Methodist Protestant Church, an unincorporated 
religious society, subject to the following terms and con¬ 
ditions in addition to the conditions of Joseph Weaver’s 
deed: 

“To have and to hold the said described real estate and 
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premises, with the appurtenances unto and to the use of 
the said parties of the second part and the survivor of 
them, his heirs amd assigns , in trust nevertheless for the 
said Mt. Tabor Methodist Protestant Church, of 
249 Georgetown, in the District of Columbia, for the use 
of the membership of the said Church and to be held 
according to the Buies and discipline of the said Church.” 
(Underscoring supplied) 

The aforesaid Henry Weaver, et al., trustees, received 
possession of all of the property included in the description 
by metes and bounds quoted in paragraph 5 above, and 
said trustees, and the survivors of them, held title to the 
property conveyed in trust for the benefit of the said un¬ 
incorporated religious society until its incorporation on 
April 27, 1903. The form of service of said religious 
society was at all time the same as, and according to, the 
form of service of the Methodist Protestant Church in 
Georgetown. 

9. On April 27, 1903 the membership of the aforesaid 
religious society formed the plaintiff corporation under the 
name of “The Mount Tabor Methodist Protestant Church 
of Washington, D. C.” by certificate of incorporation dated 
April 27, 1903, recorded May 5, 1903 in the incorporation 
records of the District of Columbia in liber 11, folio 220. 
The object of plaintiff as stated in its certificate of incor¬ 
poration was and is “to maintain a church named as afore¬ 
said for the worship of God and propagation of Christian 
doctrines in accordance with the creed and principles of the 
Methodist Protestant Faith.” The membership of plain¬ 
tiff upon its incorporation was the same as that of its 
predecessor. Plaintiff, after its incorporation and until 
recently, maintained a house of worship on the property 
according to the form of service and rules and discipline 
of its predecessor. Accordingly the survivors of Henry 
Weaver et aL, trustees, permitted plaintiff to use the prop¬ 
erty, such use being consistent with the terms of their 
trust, and the conditions of the grant from Joseph Weaver. 
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10. On February 13, 1925 the last survivor of Henry 
Weaver et al., trustees, died. The names of said trustees 
and the dates of their respective deaths are as follows: 
Henry Weaver, December 8, 1893; W. H. Barnes, July 25, 
1908; W. F. Hunt, November 9, 1910; Theodore Barnes, 
March 23, 1918; Samuel Goodman, March 19, 1919; E. C. 
Ford, March 12, 1923, and P. T. Hall, February 13, 1925. 
The sole heir-at-law of P. T. Hall, the last survivor of said 

trustees, is his daughter, Adele Hall Kreh, who re- 
250 sides in the District of Columbia at 1613-30th 
Street, N. W. Defendants are advised that, pur¬ 
suant to the terms of the deed described in paragraph 8 
above, title to the property conveyed to said trustees now 
vests in the said Adele Hall Kreh, as trustee, and that she 
is a necessary party to this action. 

11. Since the filing of the complaint herein the follow¬ 
ing has come to the attention of defendants: 

(a) That by certificate dated November 19, 1941 and 
recorded November 21, 1941 in incorporation Liber 59, 
folio 31, plaintiff changed its name from “Mt. Tabor Meth¬ 
odist Protestant Church of Washington, D. C.” to “Mt. 
Tabor Methodist Church of the District of Columbia”; that 
plaintiff no longer maintains a house of worship on the 
property involved herein but has delivered possession of 
the property to St. Luke’s Methodist Church, a religious 
society formed by the former congregations of Congress 
Street Methodist Church of the District of Columbia, Al- 
dersgate Methodist Church of the District of Columbia, and 
of plaintiff; that the congregation of St. Luke’s Methodist 
Church has elected or appointed as its trustees who are act¬ 
ing as such, the persons whose names and places of resi¬ 
dence follow: 

P. P. Bradfield 1523 - 44th Street, N. W. Washing¬ 
ton 7, D. C. 

P. A. Crittenden 3510 - 17th Street N. Arlington, Va. 

Conrad Krieger 3554 T Street, N. W. Washington 7, 
D.C. 
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E. N. Hall 3820 W Street, N. W. Washington 7, D. C. 

C. S. Teter 1668 - 34th Street, N. W. Washington?, 
D.C. 

I. A, Tennyson 2816 - 38th Street, N. W. Washington 
7, D. C. 

Ernest W. Brown 1554 Hemlock Street, N. W. Wash¬ 
ington 12, D. C. 

Elmer Gray 4528 Fessenden Street, N. W. Washing¬ 
ton 7, D. C. 

C. H. Hamrick 2213-39th Place, N. W. Washington 
7, D.C. 

That said trustees have failed to make and file a certificate 
of their election or appointment in accordance with the 
requirements of Sec. 29-503 of the District of Colombia 
Code (1940 Ed.) 

(b) That St. Lake’s Methodist Chnrch is now in pos¬ 
session of and maintaining a honse of worship on the prop¬ 
erty involved herein according to the form of service and 
doctrines and discipline of the Methodist Chnrch; that said 
form of service and doctrines and discipline differ radi¬ 
cally from and are not in accord with (the form of 
service and constitution and discipline of the 
251 Methodist Protestant Chnrch; that the form of serv¬ 
ice of St. Lake’s Methodist Chnrch differs radically 
from and is not in accord with the form of service of the 
houses of worship conducted by the Methodist Protestant 
Chnrch of Georgetown and of the Mt Tabor Methodist 
Protestant Chnrch; that the doctrines and discipline of St. 
Luke’s Methodist Chnrch differ radically from and are 
not in accord with the rules and discipline of the Mt. Tabor 
Methodist Protestant Chnrch; that the property is no 
longer being used for the membership of the Mt. Tabor 
Methodist Protestant Chnrch; and that the present use 
of the property by St. Luke’s Methodist Chnrch is in viola¬ 
tion and breach of the terms and conditions of the deed 
from Joseph Weaver and his wife (par. 5 above), and of 
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the trust set out in the deed in trust to Henry Weaver et aL 
as trustees, (par. 8 above.) 

WHEREFORE defendants demand: 

L That the Court order the persons listed in paragraph 
11 (a) above as trustees for, and in the name, of St. Luke’s 
Methodist Church, and Adele Hall Kreh, to be made parties 
defendant to respond to the complaint and to this counter¬ 
claim. 

2. That the Court order the trustees of St. Luke’s Meth¬ 
odist Church to file a certificate of their election or appoint¬ 
ment in accordance with the requirements of Sec. 29-503 
of the District of Columbia Code (1940 Ed.) 

3. That the Court adjudge that the property involved 
herein has ceased to be used for the purpose set out in the 
deed from Joseph Weaver and wife, and that said property 
has reverted to and now vests in these defendants. 

4. That the Court adjudge that said property is not 
being used for the membership of and held according to the 
rules and discipline of the Mt. Tabor Methodist Protestant 
Church. 

5. That the Court direct Adele Hall Kreh to convey to 
these defendants any right title or interest which she holds 
as trustee or otherwise in and to said property. 

6. That the Court direct plaintiff and its trustees, and 
St Luke’s Methodist Church and its trustees, to deliver 
possession of said property to these defendants. 

7. That the Court award to defendants their costs and 

attorneys’ fees. 

252 8. That defendants have such other and further 

relief as the Court deems proper. 

DRAIN & WEAVER, 

By B. Woodruff Weaver 
B. Woodruff Weaver 

Attorneys for Defendants 
1 to 7 

1422 F Street, N. W. 

Washington 4, D. C. 
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• • • • 

256 Filed Nov. 281947 Harry M. Hull, Clerk 

Plaintiff’s Answer to the Defendants’ Counterclaim, 

1. Jurisdiction of the Court is admitted as to secular 
or civil matters but regarding ecclesiastical matters it is 
denied. 

2. Joseph Weaver by voluntary deed dated April 14, 
1874, conveyed a parcel of ground to the Trustees of the 
Methodist Protestant Church in Georgetown, District of 
Columbia, “and their successors forever,” in trust to erect 
thereon “a house for the worship of Almighty God accord¬ 
ing to the form of service of the said Methodist Protestant 
Church” upon the condition “that if at any time the said 
parties of the second part or their successors shall cease 
to use the same for the purpose hereinbefore set forth that 
then and thereupon said parcel of ground and premises 
shall immediately revert to and become again vested, in fee 
simple, in said Joseph Weaver his heirs or assigns.” 

Upon receiving this deed the trustees promptly built 
the Church which stands on the ground Joseph 

257 Weaver donated and for the past seventy-three years 
this Church has been used by plaintiff and its prede¬ 
cessors as “a house for the worship of Almighty God 
according to the form of service of the said Methodist 
Protestant Church.” 

Although Joseph Weaver generally referred to :the 
ground as being a part of Lot 274 in Beatty and Hawkins ’ 
Addition to Georgetown—thus following preceding deeds 
in his chain of title—the ground is actually made up of 
parts of Lots 273 and 274 of said Addition. 

In the deed Joseph Weaver particularly identified and 
described the ground as follows: 

“Beginning for said part at the point of intersection 
formed by the east line of Fayette Street with the west 
line of High Street and running thence south along said 
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west line of High Street two hundred feet, thence west 
parallel with Madison Street ninety feet to the east line 
of Fayette Street, and thence north along said east line of 
Fayette Street two hundred feet to the point of beginning. ,, 

Joseph Weaver acquired title and possession of said 
ground through the following deeds: 

(a) By deed dated March 2, 1861 and recorded July 
29, 1861 in Liber J.A.S. 208 folio 517, a copy whereof is 
attached hereto, the Corporation of Georgetown conveyed 
to Eugene A. Shekell, in fee simple, two parts of Lots 273 
and 274 of Beatty and Hawkins ’ Addition to Georgetown 
pursuant to sale for delinquent taxes. Both parts of said 
lots were generally referred to in said deed as a part of 
Lot 274 though the particular description of the East part 
of the land conveyed embraced a part of Lot 273. One of 
the parts—the East part—was particularly identified and 
described as follows: 

258 “Commencing at the South East corner, formed 
by the intersection of Fayette Street with North line 
of said Madison Street and running thence North with the 
East side of Fayette Street one hundred and forty four 
feet and three inches (144 3/12) to the intersection of High 
& Fayette Street, thence South-Easterly by and with High 
Street about one hundred and sixty five feet (165) till the 
line thus strikes Madison Street, thence West by & with 
the line of Madison Street to the beginning. ,, 

The ground thus described by metes and bounds com¬ 
prises the whole triangular square which is bounded on the 
West by Thirty-fifth (formerly Fayette) Street, on the 
East by Wisconsin Avenue (formerly High Street) and on 
the South by Whitehaven Parkway (formerly Madison 
Street), and said square is now known and assessed as 
square numbered “East of Square 1300.” 

Plaintiff files herewith a copy of a survey of said square 
made by the District Surveyor, dated May 21, 1945 and 
recorded in Survey Book 147 page 365. This survey shows 
that plaintiff’s land has a frontage of 193.85 feet on Thirty- 
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fifth (formerly Fayette) Street, a frontage of 194.69 feet 
on Wisconsin Avenue (formerly High Street), and a width 
in the rear thereof of 101.76 feet. Plaintiff owns all the 
land in said square except that identified on said Plat as 
U. S. Reservation No. 357, which excepted part the United 
States of America acquired by deed recorded in Liber 5874 
folio 100; the tract thus acquired by the United States 
having a frontage on Thirty-fifth Street of 98.63 feet, a 
width on the North of 101.76 feet, a frontage on Wisconsin 
Avenue of 140 feet, and a frontage on Whitehaven Park¬ 
way (formerly Madison Street) of 167.39 feet. This Plat 
also shows that the bulk of plaintiff’s land lies within the 
lines of Lot 273 and only a fractional part thereof on the 
South lies within the lines of Lot 274. Said tax deed oper¬ 
ated to divest and expunge all prior titles to the 
259 ground comprising said triangular square and it 
vested in the grantee thereof a new and independ¬ 
ent title to said ground in fee simple. The validity of this 
deed has never been questioned in any Court of the District 
of Columbia and since it is the source of Joseph Weaver’s 
title, the defendants, who claim through him, are estopped 
to deny its validity or to derogate from it. 

(b) Eugene A. Shekell by deed dated October 17, 1862 
and recorded December 26, 1862 in Liber J.A.S. 227 folio 
178, a copy whereof is attached hereto, conveyed to Colum¬ 
bus F. Shekell, in fee simple, the ground he had acquired 
by the aforementioned deed recorded in Liber J.A.S. 208 
folio 517. 

(c) Columbus F. Shekell by deed dated May 24, 1873 
and recorded June 4, 1873 in Liber 723 folio 87, a copy 
whereof is attached hereto, conveyed to Joseph Weaver, 
in fee simple, the ground which he acquired by the afore¬ 
mentioned deed recorded in Liber J.A.S. 227 folio 178. 

In the light of the foregoing conveyances, plaintiff denies 
the allegations of paragraph 4 of the counterclaim that 
Columbus F. Shekell “had no title to Lot 273 to convey” 


27 A 


to Joseph Weaver by deed dated May 24,1873 and recorded 
in Liber 723 folio 87. On the contrary, plaintiff states that 
Columbus F. Shekell was seized in fee simple of an inde¬ 
feasible title to all of the land which he thus conveyed by 
metes and bounds to Joseph Weaver and the aforesaid 
deeds establish that fact. 

3. Notwithstanding, as aforesaid, the fact that on April 
14, 1874 Joseph Weaver owned in fee the ground he con¬ 
veyed to the Trustees of the Church, defendants set up a 
deed made by Marion E. Clements and her husband, dated 
May 24,1865, purporting to convey to the President 
260 and Directors of Georgetown College the part of the 
aforesaid square which forms a part of Lot 273, 
and they state that by operation of said deed the College 
“holds record title to that portion of Lot 273 as is included 
in the property described in paragraph 2 above.’’ 

Parenthetically, the College has never been in possession 
of any part of Lot 273 owned by plaintiff and it has never 
undertaken to assert any title under said deed nor to dis¬ 
turb plaintiff in plaintiff’s ownership and possession 
thereof. Moreover, since the defendants are the heirs of 
Joseph Weaver and as such claim under his deed of April 
14, 1874, they are estopped to deny the title of Joseph 
Weaver on April 14, 1874 or to derogate from the deed 
in any degree. 

But, as will presently be shown, neither Marion E. Cle¬ 
ments nor her husband, Leonard L. Clements, possessed 
any proprietary interest or estate in Lot 273 on May 
24, 1865. The alleged proprietary title of Marion E. Cle¬ 
ments was deraigned as follows: 

(a) The Corporation of Georgetown by deed dated 
October 23, 1809 and recorded November 27,1809 in Liber 
X folio 208, conveyed Lot 273 in Beatty and Hawkins’ 
Addition to Georgetown to John Hoye in fee pursuant 
to its sale for delinquent taxes. 
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(b) By deed dated August 2,1850 and recorded August 
17, 1850 in Liber J.A.S. 16 folio 218, the executors and 
trustees under John Hoye’s Will, conveyed to Henry Trun- 
nell, in fee simple, all of said Lot 273. 

(c) Henry Trunnell died about the year 1853 and in the 
year 1865, by proceedings in Chancery 1490, Buies 6, of 

this Court, his estate was partitioned in kind among 
261 his heirs, and by decree of January 4,1865 said Lot 
273 was allotted to Marion E. Clements in fee. 

But by that time, for failure to pay taxes assessed against 
Lot 273, Henry Trunnell y s heirs and devisees had lost their 
proprietary title to that part of Lot 273 composing a part 
of plaintiff’s land for the aforesaid deed from the Corpo¬ 
ration of Georgetown, dated March 2, 1861 and recorded 
July 29, 1861 in Liber J.A.S. 208 Folio 517, conveying the 
same to Eugene A. Shekell in fee, operated to divest and 
expunge the title of John Hoye and all titles springing 
from him. Therefore the deed of Marion E. Clements, 
dated May 24, 1865, was ineffectual to vest in the College 
any title to the property it described. Said Leonard L. 
Clements never had any trace of title to the property at¬ 
tempted to be conveyed. 

4. The allegations of paragraph 4 of defendants’ coun¬ 
terclaim have already been denied and shown to be inaccu¬ 
rate. 

5. Plaintiff denies that Joseph Weaver’s deed of April 
14, 1874 conveyed to the Church only that part of Lot 
274 contained within the lines of Lot 274 and not any 
part of Lot 273, but, on the contrary, plaintiff states, as 
aforesaid, that the deed conveyed to the Church the 
property which was particularly described by metes and 
bounds and as identified and described in the second 
paragraph of plaintiff’s complaint. 

6. In his deed of April 14,1874, Joseph Weaver did not 
say what the form of service was to be—he only said 
“according to the form of service of said Methodist Prot¬ 
estant Church.” He did not say that the form of service 
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was to be in accordance with the Constitution and Dis¬ 
cipline of the Methodist Protestant Chnrch, 2d Ed., pub¬ 
lished in 1874. 

262 7. It is admitted, as alleged by defendant, that 
on April 14, 1874, Joseph Weaver was in actual 

possession of the ground which he particularly described 
by metes and bounds in his deed of that date, and plaintiff 
further states that since the delivery of said deed, it and 
its predecessors in title have been in the exclusive pos¬ 
session thereof under claim of ownership, in fee. 

8. By his deed of April 14, 1874, Joseph Weaver con¬ 
veyed the ground therein described to the Trustees of the 
Church “and their successors forever,” and he declared 
the trust upon which they were to hold and imposed the 
condition upon which they would forfeit the ground and 
premises. By virtue of the deed, succeeding trustees of 
the Church, without the intervention of formal deeds, auto¬ 
matically become vested with the same title and subject to 
the same condition, consequently no trustees, by formal 
conveyance, can add to or depart from the provisions of 
Joseph Weaver’s said deed. Therefore, insofar as the 
provisions of the deed dated April 2, 1887 and recorded 
in Liber 1242 folio 483, depart from the provisions of 
Joseph Weaver’s deed, they are ineffectual and null and 
void. A stream cannot rise higher than its source. 

Plaintiff denies that the deed of April 2, 1887 operated 
to vest in the grantee trustees any proprietary title to said 
property, in trust, beyond the period of their incumbency 
in office as Trustees of the Church; plaintiff states that 
upon their deaths and the election of a new board of 
trustees, their title under the deed, if any, automatically 
vested in their successors. Plaintiff states that upon filing 
its Certificate of Incorporation in the office of the Recorder 
of Deeds on May 5,1903, it became a body corporate 

263 and by operation of law it automatically became the 
owner in fee simple of the property conveyed by 
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Joseph Weaver on April 14,1874. A copy of said Certifi¬ 
cate of Incorporation is filed herewith. 

Plaintiff further states that the Statute under which it 
incorporated provides, inter alia, that it may change its 
name at pleasure and may take, receive, hold and convey 
real and personal property. 

Plaintiff further states that subsequent to its incorpo¬ 
ration, to wit, November 19, 1941, by Certificate recorded 
November 21, 1941 in the office of the Recorder of Deeds, 
it, pursuant to Statute, changed its corporate name from 
Mount Tabor Methodist Protestant Church of Washing¬ 
ton, D. C., to Mount Tabor Methodist Church of the Dis¬ 
trict of Columbia. A copy of said Certificate is filed here¬ 
with. 

Thereafter, on September 25, 1941, the congregation of 
Mount Tabor Methodist Church of the District of Co¬ 
lumbia Elected a new board of trustees, of whom the trus¬ 
tees named in this complaint are the survivors, and on 
November 21, 1941 a Certificate of such election was filed 
in the office of the Recorder of Deeds of said District and 
recorded in Liber 59 page 32, a copy whereof is attached 
hereto. And according to the provisions of sec. 316, Chap. 
10, of the 1929 Code of Laws of the District of Columbia, 
the trustees named in said Certificate of Election remain 
in office until plaintiff elects their successors and files a 
Certificate of their election in the office of the Recorder of 
Deeds of said District. 

9. Plaintiff states that prior to and since its incorpo¬ 
ration its religious services have been conducted “accord¬ 
ing to the form of service of the said Methodist Protestant 
Church” and anything stated or implied to the contrary 

in the 9th paragraph of defendants’ counterclaim is 
264 denied. Moreover, plaintiff states that no rite of 
the Methodist Protestant Church has been omitted 
or denied at any time. 

10. Plaintiff denies that Adele Hall Kreh has any pro¬ 
prietary interest or estate in plaintiff’s property and it 
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also denies that she is a necessary party to this action. 

11. The congregations and Trustees of Aldersgate 
Methodist Church of the District of Columbia, Congress 
Street Methodist Church of the District of Columbia and 
Mount Tabor Methodist Church of the District of Colum¬ 
bia, religious bodies corporate, believing that “the inter¬ 
ests of the three Churches as a part of the Kingdom of our 
Lord can best be served by merging these three congrega¬ 
tions,” heretofore planned their union into one Church 
under the assumed name of St. Luke’s Methodist Church, 
and in furtherance of the plan and pending its lawful con¬ 
summation and incorporation, the congregations of said 
Aldersgate and Congress Street Churches moved into 
Mount Tabor Methodist Church and the three congrega¬ 
tions there worship under the assumed name of St. Luke’s 
Methodist Church. And pending the lawful merger and 
union of the three Churches and the incorporation of St. 
Luke’s Methodist Church, each Church has preserved unto 
itself its corporate identity and property and each is sepa¬ 
rately contracting and dealing with the same. And in fur¬ 
therance of their proposed union, the congregations of the 
three Churches, worshiping under the assumed name of St. 
Luke’s Methodist Church, in the year 1946 elected as its 
Trustees three Trustees from each of the Constituent 
Churches, but this election did not operate to supersede in 
any way the duly elected and acting Trustees of each of 
the constituent Churches who, as aforesaid, remain inde¬ 
pendent. 

Moreover, there is no prohibition in the deed of Joseph 
Weaver of April 14, 1874 against the Methodist 
265 Protestant Church of Georgetown, D. C., incorpo¬ 
rating or changing its name by dropping the word 
“Protestant,” or merging with other Methodist Churches. 
The only prohibition contained in the deed is that the 
Church erected on the ground shall be used as “a house 
for the worship of Almighty God according to the form 



32 A 


of service of the said Methodist Protestant Church,” and 
this has religiously been done. 

Plaintiff denies that St. Luke’s Methodist Church is now 
in possession of and maintaining a house of worship on 
the property Joseph Weaver conveyed by his deed of April 
14, 1874, but, on the contrary, it states that it is in posses¬ 
sion thereof and that it and its constituent Churches are 
maintaining thereon “a house for the worship of Almighty 
God according to the form of service of the said Fethodist 
Protestant Church.” 

Plaintiff also denies that the form of service now con¬ 
ducted in said Church differs radically from and is not in 
accord iwith the form of service prescribed by Joseph 
Weaver in his deed of April 14,1874 or in accord with the 
form of service of the Methodist Protestant Church. And 
defendants themselves point out no difference in their 
counterclaim. It has been held that there must be a real 
and substantial departure from the purpose of the trust,— 
such a one as amounts to a perversion of it,—to authorize 
the exercise of equitable jurisdiction in granting relief. 
Smith v. Board of Pensions of the Methodist Church, Inc., 
54 F. Supp. 224,236. 

Further answering the entire counterclaim, plaintiff de¬ 
nies each and every other allegation therein not already 
admitted or denied. 

266 Defenses 

Defense No. 1: There is no equity or merit in 
the defendants’ counterclaim. 

Defense No. 2: Joseph Weaver owned in fee simple 
and was in possession of the land which he conveyed by 
metes and bounds by deed dated April 14,1874. 

Defense No. 3: The defendants are estopped, since 
they claim under Joseph Weaver and his deed of April 14, 
1874, to deny the ownership by Joseph Weaver of the 
property he conveyed thereby. 
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Defense No. 4: The deed of Joseph Weaver of April 
14, 1874 conveyed the ground contained within the lines of 
Lots 273 and 274 which it particularly described by metes 
and bounds, and it is of no importance that he erroneously 
referred to the ground as being within Lot 274 only. 

Defense No. 5: Defendants are estopped to derogate 
from the deed of their ancestor of April 14, 1874, or to 
deny its legal effect. The defendants cannot claim both 
against and under Joseph Weaver’s deed. 

Defense No. 6: Plaintiff has not breached the condition 
imposed by Joseph Weaver in his deed of April 14, 1874. 
Plaintiff, as actual owner thereof in fee, is an actual pos¬ 
session of the property described in the second paragraph 
of this answer. 

Defense No. 7: Defendants are not entitled to any of 
the relief they demand. 

And now having fully answered the counterclaim of the 
defendants, plaintiff demands that it be dismissed 
267 and that the costs be taxed against the defendants, 
jointly and severally. 

GEORGE C. GERTMAN 
GEORGE C. GERTMAN 
Attorney for Plaintiff 
American Security Building 
730 - 15th Street 
Washington 5, D. C. 

297 Filed Apr 23 1948 Harry M. Hull, Clerk 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
MT. TABOR METH. CHURCH, Plaintiff. 

vs. 

WEAVER, et al, Defendant 

Calendar No._ 

Civil Action No. 2231-47 
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Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

THE PLAINTIFFS are trustees of a church. In 1874 
the then owner of the property, on which the church was 
located, conveyed the land in fee simple to the trustees of 
the Methodist Protestant Church in Georgetown, D. C., in 
order to erect a house of worship according to the form 
of service of the Methodist Protestant Church in that part 
of Georgetown where the property is situated. By that 
deed he provided that if at any time the trustees or their 
successors shall cease to use the property for the purpose 
named it should revert to Weaver and his heirs. 

THE DEFENDANTS are Weaver's heirs. 

THE PLAINTIFFS says that at the present time the 
church is unsuited and inadequate to meet its needs and 
they seek to sell the property, free of the reverter clause, 
and to invest the proceeds in a new church in which the 
same form of worship will be observed. 

THE DEFENDANTS moved to dismiss the complaint, 
which motion was denied with a memorandum and they 
also sought to bring in new parties which was also denied. 
They stand upon both motions and in addition say that the 
property is adequate for the plaintiff’s needs. They say 
further that the St. Luke’s Methodist Church is now main¬ 
taining a house of worship on the premises and the form 
of service differs radically from the form of service exist¬ 
ing at the time of the original grant and contemplated by 
it, They say also that the property is being used in viola¬ 
tion of the terms of the trust set out in the deed from 
Joseph Weaver’s grantees to Henry Weaver as trustees, 
by the terms of which deed the property was to be held in 
trust for the Mt. Tabor Methodist Church of Georgetown 
for the use of membership of said church and to be held 
according to the rules and discipline of said church. 

The plaintiff denies the material allegations of the de¬ 
fendants’ counterclaim. 

(Stipulations next page) 
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298 STIPULATIONS: 

That the real estate bounded by 35th Street, Wis¬ 
consin Avenue and Whitehaven Parkway, N. W., is zoned 
by the Zoning Commission for the District of Columbia 
First Commercial—60-C, which zoning permits the erection 
of a building not over sixty (60) feet in height, which build¬ 
ing may not cover more than ninety per cent of the area of 
the lot or lots involved and which property may be used for 
any retail sales and for any use permitted in a residential 
district subject to the exceptions set out in Section IV of 
the Zoning Regulations of the District of Columbia effec¬ 
tive March 1, 1947, which Zoning Regulations may be 
offered in evidence without formal proof thereof. 

That the trustees, named as parties of the second part 
in the deed from J. E. Cox, et al. trustees to Henry Weaver, 
et al. trustees, dated April 2, 1887 and recorded in Liber 
1242, Folio 483, died in the following order and on the 
following dates: Henry Weaver, December 8, 1893, W. H. 
Barnes—June 15, 1908, W. F. Hunt—November 9, 1910, 
Theodore Barnes—March 23, 1918, Samuel Goodman— 
March 9, 1919, E. C. Ford—March 12, 1923, P. T. Hall— 
February 13, 1925; that the sole heir-at-law of P. T. Hall, 
the last survivor of said trustees, is his surviving adult 
daughter, Adele Hall Kreh. 

There is also stipulated copies of recorded documents 
mentioned in the pleadings may be accepted in lieu of 
originals wherever admissible in evidence. 

Dated April 22, 1948 

H. A. Schweinhaut, 
Pretrial Justice. 

• • • • 

165 THE COURT: Two things bother me, Mr. Gert- 
man, about your case; and one thing, I agree with the 
pastors from the church’s point of view, it is highly advis¬ 
able to get another place. If I were voting as a church man, 
I think I would go right along with them, but I am a little 
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afraid in this deed, the way I read it, it made the specific 
provision that this must be used for the church and no 
other purpose and it says that specifically, and if I were 
to give you a general authority to sell to whomsoever you 
want, either now or five years from now or ten years from 
now, with conditions greatly changed, I might violate that 
covenant myself,—aid you in doing it. 

• • • • 

223 THE COURT: Gentlemen, I have given this case 
much thought during the actual trial sessions and 

224 also between sessions and I am sure that all of us, 
as well as the counsel, have in mind the welfare of 

the beneficiaries, as well as the Weavers, and heirs of 
Joseph Weaver. 

I want to say I do appreciate the conscientious approach 
that has been made in this case by counsel and the very 
careful research of authorities that has been made because 
those authorities are helpful to the Court in the ruling on 
this case. 

I think I should say that I do not have any doubt that 
the welfare of the church congregation, which now occupies 
this property which is the subject matter of this contest, 
requires that they have a new site. I do think that with 
these three congregations there, due to the overcrowding 
of the church, and the conditions which have been ascribed 
in the evidence, that they would be far better off in another 
site and that the church management requires it. I agree 
with the pastors wholly in that regard. 

I think also, in the present state of the testimony, that 
the Mt. Tabor group might carry on as it did in the past. 
Nevertheless, in order to keep apace of modern church 
progress and growth, and as one of the ministers himself 
put it, “not to remain static,” it would need a new site 
in the not too distant future, if not even now. 
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225 I am sure no one in this room will doubt my in¬ 
terest in the welfare of the Methodist Church, in 

seeing it promoted and seeing it benefited. 

As I see this matter, there are two groups which have 
a very vital interest in this case and I do not find that 
one group is subordinate to the other. As I read this deed, 
it is quite obvious that the two people who are to be 
protected—the creator has imposed the terms he wishes— 
he did have in mind the establishment of a church of the 
Methodist, Protestant faith, but along with that he stated 
right in the granting clause that that right w T as to be upon 
conditions hereinafter named. In other words, he said 
that he agreed to donate the premises conveyed to be used 
for that purpose, that is, for church purposes, the Meth¬ 
odist, Protestant church, or, as I now construe it, the 
Methodist Church. That purpose and no other under the 
conditions named. And then he seeks to protect his heirs. 
If other use of these properties is to be made, then the 
property is to revert to them. 

I cannot say that under the terms of that statute that the 
charity in favor of the church dominates the interest of 
the heirs and there is a perfect right, as I see it, that the 
heirs have the benefits of that property years hence, as 
they kept their property, and as it is stipulated, they 
should not be harassed by some noisy commercial 

226 enterprise, or by some obnoxious business, or some¬ 
thing that would invade the comforts of their home 

or decrease the value of their property. 

I think the creator of this grant had in mind the wel¬ 
fare of his heirs in that regard, quite as much as he had 
the welfare of the church in mind. I think also that under 
all these authorities that you have read and I have read, 
many of them hold that where there is a provision of this 
type, calling for reverter under certain conditions, the 
court is not in a position to account for a request for a 
general power of sale which may take effect today and it 


38 A 


may take effect 10 years from now when the conditions are 
entirely different in that neighborhood. 

Courts of Chancellery do not act on uncertainties or 
hypothesies, which may vary. They do not give the trus¬ 
tees the right to do that. Of course, I am not basing it 
on the preposition—I think there might be a decided dif¬ 
ference in the case if I had such a preposition—that this 
church wanted to convert the property to another church, 
to a smaller church of the Methodist faith, or a smaller 
community. That would be an entirely different situation. 
If the Court were confronted with that, we would have a 
much more difficult decision to make. We might possibly 
succeed in that 

Therefore, I feel that I must be torn between the 
227 duty of protecting both parties, rather than the duty 
of protecting only one when both of them are pro¬ 
tected by this deed. I, therefore, will have to sustain this 
motion to dismiss. 

It is my understanding that there is another question 
in this case which arises by reason of the claim on the 
part of the heirs of Joseph Weaver that has already been 
a breach of this condition and, therefore, there is a rever¬ 
sion to the heirs and the Court should presently decree 
that. 

As I understand it, Mr. Weaver has no desire to offer 
any additional testimony on that point. 

MB. WEAVER: I submit that to your Honor without 
argument. 

THE COURT: I take the position that they still use 
that, use it in conformity with the Methodist, Protestant 
procedure, now merged into the Methodist Church and 
that does not in any sense violate this grant and that there 
is, therefore, no reversion, whereas the counterclaim will 
also be dismissed. You gentlemen can submit findings of 
feck 

• • • • 
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312 Filed Jul 29 1948 Harry M. Hull, Clerk 

Findings of Fact 

This action came on to be heard at this term of Conrt 
without a jury. Evidence of the following facts was intro¬ 
duced and were accepted by the Court as true as of the 
time of the granting of the motion to dismiss filed by the 
defendants. Accordingly, the Court makes the following 
findings of fact on the testimony and record now before the 
Court. 

1. By deed dated May 24, 1873, Joseph Weaver, who 
lived within that region, acquired a triangular strip of 
land about Wisconsin Avenue and 35th Street; that by 
deed dated April 14, 1874, Joseph Weaver and his wife 
conveyed said land in fee simple to the trustees of the 
Methodist Protestant Church in Georgetown, District of 
Columbia, (a religious corporation) and “to their suc¬ 
cessors forever” in trust “to erect a house for the worship 
of Almighty God according to the form of service of the 
said Methodist Protestant Church in that part of said 
Georgetown in which are situated the premises hereinafter 
conveyed”, and for no other purpose, subject to the pro¬ 
vision “that if at any time the said parties of the second 
part or their successors shall cease to use the same for the 
purpose hereinbefore set forth that then and thereupon 
said parcel of ground and premises shall immediately re¬ 
vert to and become again vested in fee simple in said 

313 Joseph Weaver his heirs or assigns.” A true copy 
of said deed is attached to the complaint. 

2. That Joseph Weaver, when he executed his deed 
owned the immediately adjacent property. 

3. TJpon the Church thus acquiring said land its trus¬ 
tees promptly erected a Church and since its erection it 
has been and still is used for worship according to the 
form of service of the said Methodist Protestant Church. 
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4. That the form of service and worship now conducted 
in the house of worship on the property does not vary suf¬ 
ficiently from the form of service of the Methodist Prot¬ 
estant Church to constitute a breach of the condition of 
Joseph Weaver’s deed. No other diversion of the trust 
estate or breach of the reverter clause of Joseph Weaver’s 
deed has occurred. 

5. By deed dated April 2,1887, the trustees of the Meth¬ 
odist Protestant Church in Georgetown, District of Colum¬ 
bia, pursuant to the resolution attached thereto, conveyed 
said premises in fee simple to seven persons named as trus¬ 
tees of the Mt. Tabor Methodist Protestant Church in said 
Georgetown, an unincorporated religious society, and to 
their heirs and assigns, to hold “to the use of the said 
parties of the second part and the survivor of them, his 
heirs and assigns, in trust nevertheless for the said Mt. 
Tabor Methodist Protestant Church of Georgetown in the 
District of Columbia, for the use of the membership of said 
Church and to be held according to the rules and discipline 
of said Church.” 

6. Thereafter, by certificate of incorporation recorded 
in the Recorder of Deeds’ office on May 5, 1903, the said 
unincorporated religious society, assumed the name of Mt. 
Tabor Methodist Protestant Church of Washington, D. C., 

and formed to maintain a Church “for the worship 
314 of God and the propagation of Christian doctrines 
according to the creed and principles of the Method¬ 
ist Protestant faith”, became a religious body corporate. 

7. In the year 1938 a general union was effected among 
the various divisions of the Methodist Church, namely, the 
Methodist Protestant Church, the Methodist Episcopal 
Church and the Methodist Episcopal Church, South, 
whereby they dropped their respective names and united 
under the name of the Methodist Church; each constituent 
Church, according to the articles of union, retaining unto 
itself all property and property rights owned by it. This 
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union was effected pursuant to the rules and discipline of 
the said Churches. 

8. On September 25, 1941 the members of Mt. Tabor 
Methodist Church of the District of Columbia elected a 
board of trustees (the trustees named in the caption of 
the complaint being the survivors) and on November 21, 
1941, a certificate of their election was filed in the Recorder 
of Deeds’ office. There has been no subsequent election. 

9. About four years ago the trustees and members of 
Aldersgate Methodist Church, Congress Street Methodist 
Church and Mt. Tabor Methodist Church—all of the Dis¬ 
trict of Columbia and religious bodies corporate of the 
same denomination and situated generally in the same 
locality—“believing that the interests of the three 
Churches as a part of the Kingdom of our Lord can best 
be served by merging these three corporations”, planned 
their union into one body or Church under the assumed 
name of St. Luke’s Methodist Church, and in furtherance 
of the plan and pending its legal formation and incorpora¬ 
tion, some of the members of Aldersgate and Congress 
Street Methodist Churches moved into the Church prop¬ 
erty here* in question, where the members of the three 

Churches now worship together under the assumed 
315 name of St. Luke’s Methodist Church. A merger 
and union of these Churches and the incorporation 
of St. Luke’s Methodist Church has not occurred. 

In the year 1946, in furtherance of their contemplated 
union, the members of Aldersgate Methodist Church, Con¬ 
gress Street Methodist Church and Mt. Tabor Mefhodist 
Church, who worship together under tKe assumed name of 
St. Luke’s Methodist Church, elected as its trustees three 
trustees from each of the three constituent Churches. 

And in anticipation of the ultimate lawful union or 
merger of the three Methodist Churches into one body, 
to be known as St. Luke’s Methodist Church, the trustees 
of Aldersgate Methodist Church and Congress Street Meth- 
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odist Church have sold their Churches and with the trus¬ 
tees of Mt. Tabor Methodist Church of the District of 
Columbia have purchased a site, costing $S0,000.00, located 
within four city blocks northeast of plaintiff Church. 

10. This action was brought against Joseph Weaver’s 
heirs to obtain authority of the Court to sell the trust 
estate free and discharged of the reverter clause and to 
use the proceeds towards the payment for a new site and 
Church in the region of the present Church. The resolu¬ 
tions attached to the complaint were duly passed by the 
plaintiff Church and the quarterly conference. 

11. On April 14, 1874, Joseph Weaver also owned in 
fee simple another vacant parcel of land abutting on the 
south the land he conveyed by said deed of April 14,1874. 
This parcel fronting 140 feet on Wisconsin Avenue, 167.39 
feet on the present Whitehaven Parkway and 98.63 feet 
on Thirty-fifth Street, and identified as U. S. Reservation 
No. 357 on a plat or survey made by the Surveyor of the 

District of Columbia on May 21, 1945 and recorded 
316 in Survey Book 145 page 365, was sold by the defend¬ 
ants, as heirs or devisees of Joseph Weaver, to the 
United States of America and it, in conjunction with the 
District of Columbia, plans to use this land as part of a 
proposed four-lane public highway, to be known as White¬ 
haven Parkway, as soon as necessary funds are appropri¬ 
ated by Congress to construct the same. It has not yet 
been decided, however, whether Whitehaven Parkway will 
be constructed on grade, above grade or below grade at 
the point where it will cross Thirty-fifth Street and Wis¬ 
consin Avenue. Upon the construction of this highway 
the north line of the land comprising Whitehaven Park¬ 
way will be about 8 feet south of the present Church. 

12. The Church and all property in its region on both 
sides of Wisconsin Avenue are now zoned first commercial 
60-C. Plaintiff Church is located at an intersection where 
vehicular traffic is heavy, and upon Whitehaven Parkway 
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being constructed the Church will be surrounded on all 
sides by public highways, if Whitehaven Parkway is con¬ 
structed on grade. 

13. In accordance with approved modern methods of 
conducting Churches, where increased facilities for recrea¬ 
tion, worship by junior congregations and more commodi¬ 
ous and attractive rooms are required, the Church build¬ 
ing on the property is inadequate. However, the congre¬ 
gation of the Mt. Tabor Church may still be housed in 
the Church building on the property in the manner in prac¬ 
tice when the Church was formed and in the manner 
Churches which have not adopted modem procedures are 
now conducted. 

14. At conclusion of plaintiff's testimony, defendant's 
counsel announced he would not offer any further evidence 

in support of his counterclaim. 

317 Conclusions of Law 

1. By his deed of April 14, 1874 Joseph Weaver 
created a valid charitable trust for a described purpose 
and divested himself of interest in the land conveyed, but 
upon a valid and enforceable condition that the title to the 
property will revert to his heirs upon use of the land for 
purposes other than for Church worship according to the 
Methodist faith. 

2. That Joseph Weaver, when he executed his deed on 
April 14, 1874, intended to have established on the prop¬ 
erty a church of worship according to the service of the 
Methodist Protestant Church, but he also intended to 
assure himself and his heirs of protection against uses of 
the property for other than Church purposes. His latter 
intent was quite as important as his intent to create a site 
for a house of worship. 

3. Plaintiff is not entitled to be relieved from the con¬ 
dition of Joseph Weaver’s deed and the complaint should 
be dismissed without costs. 
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4. Plaintiff has not now breached the reverter clause 
of Joseph Weaver’s deed, has not diverted the trust 
estate from the use prescribed by Joseph Weaver and has 
not departed from the form of religious service always 
conducted in the Church, and the charitable trust remains 
in full force and effect. Defendants are not entitled to 
the relief prayed in the counterclaim which should be dis¬ 
missed without costs. 

/s/ BOLITHA J. LAWS 
Chief Justice 

July 29,1948 

• • • • 
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Judgment 

At final hearing, defendants having moved to dismiss the 
complaint at the close of plaintiff’s case, and defendants 
having submitted their counterclaim which plaintiff moved 
to dismiss, and the court having made its findings of fact 
and conclusions of law, it is by the Court this 29th day 
of July, 1948, 

ADJUDGED, ORDERED AND DECREED that the 
complaint and counterclaim be and the same hereby are, 
dismissed without costs. 


BOLITHA J. LAWS 
Chief Justice 
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No. 10022. 


MT. TABOR METHODIST CHURCH OF THE DIS¬ 
TRICT OF COLUMBIA, a Religious Society and 
Body Corporate, etc., Appellant, 


v. 

MAURICE E. WEAVER, et al., Appellees . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

Short Statement. 

In 1874, Joseph Weaver donated real estate as a site for 
a Methodist-Protestant church, and for no other purpose, 
upon the express condition that the property should revert 
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to him or his heirs (appellees) if ever it should cease to be 
used for that purpose. Appellant church has so used said 
property since 1903. Appellant, plaintiff below, filed its 
complaint for authority to sell the trust property free of 
the condition and the express reverter and to appropriate 
the proceeds of sale for its exclusive use, alleging that, 
because of lapse of time, changed conditions, and growth 
of its membership, the church structure on the property is 
now unsuitable and inadequate for appellant’s needs. The 
simple broad issue in this case is whether Joseph Weaver’s 
deed of gift is to be carried out as written. 

The case was tried before Honorable Bolitha J. Laws, 
without a jury. At the close of plaintiff’s case, upon mo¬ 
tion, the complaint was dismissed. 

The Facts. 

In 1874, Joseph Weaver owned property on both sides of 
Wisconsin Avenue, N.W., where 35th Street intersects Wis¬ 
consin Avenue. He and his family lived on his property 
on the East side of the avenue. His property on the West 
side of the avenue consisted of a triangle at the intersec¬ 
tion of 35th Street and Wisconsin Avenue opposite his 
home. (Tr. 49, 196, 197, App. 3) 

On April 14, 1874, he and his wife donated the apex of 
this triangle (hereinafter referred to as the “trust prop¬ 
erty”) to a corporation, not appellant, to be used as a site 
for a house of worship, according to the form of service 
of the Methodist Protestant Church. In his deed, he ex¬ 
pressly stipulated that the trust property was 

“to be used for that purpose and none other upon the 
condition . . . that if at any time the said parties of 
the second part or their survivors shall cease to use 
the same for the purpose hereinbefore set forth that 
then and thereupon said parcel of ground and prem¬ 
ises shall immediately revert to and become again 
vested, in fee simple, in said Joseph Weaver his heirs 
or assigns.” (App. 6-8, 39) 
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Joseph Weaver retained ownership of the immediately 
adjacent property at the base of the triangle. (At a later 
time and consistent with the protective condition in Joseph 
Weaver’s deed, Joseph Weaver’s heirs conveyed this re¬ 
tained property to the United States for park purposes.) 
(App. 39, 42, Tr. 154) 

Shortly after Joseph Weaver’s grant, a church was con¬ 
structed on the trust property. (App. 39) The trust prop¬ 
erty has continuously been used as a site for a house of 
worship by the following successive churches: 

Methodist Protestant Church in Georgetown (App. 6, 
39) 

Mt. Pleasant Methodist Chapel Protestant Church (Tr. 
342) 

Mt. Tabor Methodist Protestant Church of Georgetown 
(App. 40, Tr. 13-16, 338) 

Appellant, Mt. Tabor Methodist Church of Washing¬ 
ton, D. C. (App. 40) 

St. Luke’s Methodist Church (App. 41) 

Ever since the grant of the trust property subject to the 
protective condition, Joseph Weaver, and, after his death, 
his successive heirs, have lived on the property across Wis¬ 
consin Avenue from the trust property. (Tr. 197) 

The trust property is zoned commercial (App. 35). 

Appellant’s Use of the Trust Property. 

Appellant was incorporated in 1903 and took over pos¬ 
session of the trust property from an unincorporated re¬ 
ligious association (App. 40). Appellant during the trial 
below and in its brief on appeal has assumed that it “owns” 
the trust property (Appellant’s brief, p. 2). There has 
been no conveyance of the trust property to appellant cor¬ 
poration or to any of its trustees. 

Appellant maintained a house of worship on the trust 
property from 1903 until June, 1946 (App. 40, 41). Appel- 
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lant’s full active membership declined during the seven 
years ending June 1946 as follows: 


Year Ending 

June 1940 
June 1941 
June 1942 
June 1943 
June 1944 
June 1945 
June 1946 

(Tr. 386) 


Full Active Membership 

275 

300 

270 

283 

210 

215 

213 


Appellant’s minister testified that approximately 40 to 
50 percent of the active membership attend church on the 
average (Tr. 105), indicating an average church attendance 
of from 101 to 126 persons for the seven years ending June 
1946. The church seating capacity is approximately 235 
persons (Tr. 65). It is more than adequate for an attend¬ 
ing congregation of 200 (Tr. 131). 

The present church structure is attractive in appearance, 
and in a good location (Tr. 159). 

Appellant would have no problem in maintaining a church 
on the trust property as it had in the past but for the 
merger of appellant’s congregation with two other churches, 
which merger was ill-advised (Tr. 153, 154, 158, 159). 

About four years ago, appellant and two other churches, 
The Congress Street Methodist Church, and The Alders- 
gate Methodist Church, planned to merge their congrega¬ 
tions into one church (App. 41). It was planned to con¬ 
struct a larger and modem church building on the trust 
property. On or about October 20,1945, the trust property 
was “of sufficient size to contain a building which could be 
erected after a modem pattern and adapted to serve the 
needs of the large community in which the Mount Tabor 
Church is situated.” (Tr. 119,123,124). 

In June 1946, the congregations of the Congress Street 
and Aldersgate churches moved into the structure on the 
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trust property to worship with appellant’s congregation 
as a new church named St. Luke’s Methodist Church (App. 
41). As a result, the active membership of the congrega¬ 
tion served by the trust property was increased from 215 
to 553. (Tr. 64). 

Thereafter, the Congress Street and Aldersgate congre¬ 
gations sold their two church properties. The consolidated 
St. Luke’s Methodist Church then purchased a new church 
site in the vicinity of the trust property (App. 41, 42). 

When it was found that another site could be purchased 
near the trust property, attitudes changed as to the ade¬ 
quacy of the trust property for the construction of a new 
church (Tr. 117-121, 137). 

Appellant did not allege and made no effort to prove that 
the trust property can no longer be used for a house of 
worship by some other Methodist Protestant or Methodist 
church, or by a church congregation smaller than the con¬ 
solidated St. Luke’s Methodist Church (App. 38). 

At the close of plaintiff’s case, defendants (appellees) 
moved for a judgment dismissing the complaint on the 
grounds: (1) that plaintiff had failed to prove any gen¬ 
eral charitable intent and had failed to prove that the domi¬ 
nant intent of the donor was other than that stated in his 
deed; (2) that plaintiff had failed to show that the trust 
was incapable of execution in its designated manner; and 
(3) that neither the trustee, Adele Hall Kreh, the holder 
of the legal title to the trust property, nor the corporation 
counsel for the District of Columbia, as representative of 
the public interest, were made parties to the suit (Tr. 168- 
169). 

OPINION, FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT. 

The Court in its opinion stated: that there are two 
groups to be protected in this case and neither group is 
subordinate to the other; that Joseph Weaver, in imposing 
his terms, had in mind the establishment of a church of the 
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Methodist Protestant faith but that he also sought to pro¬ 
tect his heirs; that the charity in favor of the church does 
not dominate the interest of the heirs; that the heirs have 
the right to the benefits of the condition in order that they 
will not be harassed by some noisy commercial enterprise, 
or by some obnoxious business on the trust property or 
something that would invade the comforts of their home 
and decrease the value of their property; that “the creator 
of this grant had in mind the welfare of his heirs in that 
regard, quite as much as he had the welfare of the church 
in mind”; and that there might be a decided difference in 
the case if appellant presented a proposition whereby ap¬ 
pellant wanted to convert the trust property to another 
church, to a smaller church of the Methodist faith, or to a 
smaller community. (App. 37, 38). 

The Court in its findings of fact, found as a fact that: 

“13 ... the congregation of the Mt. Tabor Church may 
still be housed in the Church building on the property 
in the manner in practice when the Church was formed 
and in the manner Churches which have not adopted 
modem procedures are now conducted.” (App. 43) 

The Court made the following conclusions of law perti¬ 
nent to this appeal: 

“1. By his deed of April 14, 1874 Joseph Weaver cre¬ 
ated a valid charitable trust for a described purpose 
and divested himself of interest in the land conveyed, 
but upon a valid and enforceable condition that the 
title to the property will revert to his heirs upon use 
of the land for purposes other than for Church wor¬ 
ship according to the Methodist faith. 

“2. That Joseph Weaver, when he executed his deed 
on April 14, 1874, intended to have established on the 
property a church of worship according to the service 
of the Methodist Protestant Church, but he also in¬ 
tended to assure himself and his heirs of protection 
against uses of the property for other than Church 
purposes. His latter intent was quite as important as 
his intent to create a site for a house of worship. 
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“3. Plaintiff is not entitled to be relieved from the 
condition of Joseph Weaver’s deed and the complaint 
should be dismissed without costs.” (App. 43) 

The Court entered a judgment, dismissing the appellant’s 
complaint without costs. (App. 44) 

SUMMARY OF ARGUMENT. 

1. The deed of Joseph Weaver is subject only to the in¬ 
terpretation that the designated trust property is to be 
used for one described purpose and one only, in view of 

(a) the condition which the donor attached to the grant, 

(b) the reverter to follow a cessation of the use in¬ 
tended, and 

(c) other language, plain and unequivocal. 

2. The donor’s intent is the primary consideration in in¬ 
terpreting this deed. The donor had 

(a) no general charitable intent, but, on the contrary, 

(b) a specific limited intent. 

3. There being no general charitable intent, if and when 
the trust property ceases to be used in its designated man¬ 
ner the property reverts, and the doctrine of cy pres is in¬ 
applicable. 

4. Even if the donor had a general charitable intent, 
plaintiff has failed to show that the trust is incapable of 
execution in its designated manner, and therefore the cy 
pres doctrine is inapplicable. 
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ARGUMENT. 

1(a) The deed of Joseph Weaver is subject only to the in¬ 
terpretation that the designated trust property is to be 
used for one described purpose, and one only, in view* 
of the condition which the donor attached to the grant. 

Joseph Weaver twice referred in his deed to the condition 
attaching to the grant involved, agreeing to donate the 
trust property “upon the condition hereinafter named,’’ 
and “nevertheless, in and upon and subject to the follow¬ 
ing condition, to wit.” (App. 7) 

Such a condition, when clearly and expressly stated, as 
here, is within the donor’s right, and may not be avoided. 
In First Congregational Society v. City of Bridgeport , 99 
Conn. 22, 38,121 Atl. 77, 82, heavily relied upon by appel¬ 
lant, the Court said: 

“The grantees accepted the grant containing a condi¬ 
tion providing for a defined use of this land and a dec¬ 
laration of forfeiture and reversion in case of a breach 
of the terms of the trust, and they cannot escape its 
obligations.” 

Similarly, in Pennsylvania Horticultural Society v. Craig , 
240 Pa. 137, 148, 87 Atl. 678, 682, the Court said, in holding 
that conditions involving reversion were binding upon all 
concerned: 

“These conditions were intended to safeguard the 
benefaction of the donor, and we are not advised of 
any declared policy or rule of law making them illegal. 
The donor did nothing but what she had the legal right 
to do, and those who accepted her gift are bound by 
the conditions imposed.” 

1(b) The deed of Joseph Weaver is subject only to the in- 
terpetation that the designated trust property is to be 
used for one described purpose and one only, in view 
of the reverter to follow a cessation of the use intended. 

The deed states that if the trust property ceases to be 
used for the described purpose, “then and thereupon said 
parcel of ground and premises shall immediately revert to 


\ 
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and become again vested, in fee simple, in said Joseph 
Weaver, his heirs or assigns.” (App. 8) 

As this Court recognized in the leading case of Shoe¬ 
maker v. American Security and Trust Co., 82 U. S. App. 
D. C. 270, 163 F. 2d 585, the presence of a reverter clause, 
and its phraseology, frequently furnish aid in determining 
the dominant or primary purpose of the testator in provid¬ 
ing for a trust. 

Courts frequently insist that a reverter must be express 
to be upheld. Thus, in Brown v. Meeting Street Baptist 
Society, 9 R. I. 177,186, quoted with approval in the Shoe- 
maker case (supra), it is stated that it will be neces¬ 
sary for a grantor who means to make a certain lot of land 
a perpetual monument of his charity, instead of a certain 
object, to insert an express provision that the land shall 
revert to his heirs when diverted from the use specified. 
Because there was no such express provision (and also be¬ 
cause all interested parties desired it), the Court denied a 
reversion, saying: 

“We find that this estate is not upon a condition 
which will entitle the heirs of the grantor to re-enter 
for its alienation.” 

But when the reverter clause is express, the effect is 
different. Thus in 2 Bogert Trusts and Trustees, (1935) p. 
1310, sec. 436, we find: 

“Probably all would agree that, if the settlor clearly 
and expressly states that failure of the charity as he 
framed it shall result in a return of the property to his 
successors, his intent should be carried out.” 

This view was upheld in the First Congregational Society 
v. City of Bridgeport case (supra, p. 8), where counsel 
for plaintiff tried to “assert the incapacity of a grantor in 
a deed of trust for a charity to compel a reversion in case 
of a breach of the condition of the trust by any form of 
condition limiting the use of the grant and providing for 
reversion in case of breach.” The Court was convinced 
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that no court of equity had the power so to limit a donor’s 
express reversion. 

Similarly, in In Re Randall’s Estate, 341 Pa. 501, 510, 
19 A. 2d 272, 276, the Court announced: 

“It might be well to state that the doctrine of cy pres 
has no application, since testator expressly provided 
for the reverter upon the failure of the trustees to use 
the land as a Home.” 

In those cases wherein the Court applies cy pres or some 
doctrine similar thereto, there is, almost without exception, 
no such express reverter as appears in Weaver’s deed here. 
Thus in Gredig v. Sterling , 47 F. 2d 832, 835 (C. C. A. 5th, 
1931), we are told: 

“It is significant that the trustees were not required 
or expressly directed to locate the hospital on this site 
or such part of it as the testator owned. . . . The gift 
for the benefit of the hospital contains neither a condi¬ 
tion subsequent nor a clause of reverter in favor of 
his heirs.” 

And in Toicn of South Kingstown v. Wakefield Trust Co ., 
4S R. I. 27, 30,134 Atl. 815, 816, the Court found that the 
donee town did not hold a fee simple absolute, nor did it 
hold “a determinable or qualified fee in the land, with the 
right of reverter and of re-entry remaining in the donor 
and his heirs.” The town did hold the property on a pub¬ 
lic trust, the administration of which the Court supervised. 

In re Young Women’s Christian Ass’n of New York City, 
96 N. J. Eq. 568, 126 Atl. 610, is the only case cited in the 
Shoemaker case, or elsewhere discovered, where the Court 
varied the testatrix’s plan in spite of an express reverter 
clause, and in that case the described design had become 
impossible. 
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1(c) The deed of Joseph Weaver is subject only to the in¬ 
terpretation that the designated trust property is to be 
used for one described purpose and one only, in view of 
the other language employed, plain and unequivocable. 

The deed recites the purpose for which the trust property 
is donated, and states that it is “to be used for that purpose, 
and none other. *’ (App. 7) 

In Hopldns v. Grimshaw, 165 U. S. 342, 41 L. ed. 739, the 
Supreme Court of the United States on appeal from the 
Supreme Court of the District of Columbia had occasion to 
construe a phrase similar to that used by Joseph Weaver, 
namely, “and for no other purpose whatever.” The case 
involved a conveyance of property for the use of a burial 
ground. The Court in upholding the validity of the restric¬ 
tion as to the use of the property said: 

“. .. the trust was restricted, in plain and unequivocal 
terms, to the particular society to be benefited, as well 
as to the purpose of a burial ground, adding (as if to 
put the matter beyond doubt) ‘and for no other pur¬ 
pose whatever ’.” 

Appellees submit further that when Joseph Weaver used 
the word “immediately’* in providing for a reversion, he 
gave additional evidence that the deed in question did not 
involve a general charitable intent. 

2. The donor’s intent is the primary consideration in inter¬ 
preting the deed. 

This is a basic rule, recognized in the Shoemaker case 
{supra, p. 9) in the words: 

“The will means what the testatrix intended it to 
mean.” 

See also Evans v. Ockershausen, 69 App. D. C. 285, 100 
F. 2d 695, wherein it is stated: 

“This will must be interpreted so as to effectuate the 
true intent of the testator as expressed in the will. This 
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is the primary and basic rule to which all others must 
yield.” 

2(a) The donor had no general charitable intent. 

In a recent case, Noel v. Olds, 78 U. S. App. D. C. 155, 
138 F. 2d 581, this Court had occasion to apply the cy pres 
doctrine to a trust in which the testator used the following 
language: 

“I urge upon my executors and trustees, hereinafter 
named, to carry out as nearly as possible the spirit of 
my intentions as expressed herein and as may be ex¬ 
pressed to them by other means.” 

In the Weaver deed, no such general language appears. 

Appellees do not dispute that to a limited extent Joseph 
Weaver’s intent may have been based on charitable motives. 
Instructive in this regard is the statement by Mr. Justice 
Holmes in the case of Bullard v. Town of Shirley, 153 Mass. 
559, 560, 27 N. E. 766, in which testatrix made a gift to 
the town “strictly on this condition ....” The Court said: 

“It is true that the testatrix may be assumed to have 
acted from religious or charitable motives, but she says 
very plainly that the motive is not sufficient unless the 
terms of her bargain are complied with.” 

In determining whether donor’s intent was general or 
not, courts will not only look to the deed, as in the above 
two cases, but will also examine the surrounding circum¬ 
stances as disclosed by the record. Thus in Patton v. First 
Presbyterian Church, 129 S. C. 15, 17, 123 S. E. 493, 494, 
cited by appellant, the Court explained its willingness to 
apply cy pres when it noted: 

“There is nothing in the deed nor in the record to 
indicate that it was the purpose of the grantor to main¬ 
tain a church there at all hazards.” 

In the instant case, appellees submit that both the deed 
and the record negative general charitable intent on the 
part of the donor. 
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2(b) The donor had a specific limited intent. 

In Gilman v. Burnett , 116 Me. 382, 387, 102 Atl. 108, 110, 
testatrix devised a farm with its buildings, and all the re¬ 
mainder of her estate, in trust, to afford a home for unmar¬ 
ried women. The Court said: 

“We search in vain in the will in the pending case 
for evidence of any general charitable intent on the 
part of the testatrix .... Here the emphasis is laid not 
on the general relief of the beneficiaries named, but on 
one specific object to be carried out at one specific 
place.... Her charitable purpose was linked with the 
particular farm which constituted the subject of her 
bounty. The exact location provided for in the will 
was the paramount consideration in her thought.” 

In Bancroft v. Maine Sanitorium Ass’n, 119' Me. 56, 71, 
109 Atl. 585, 592, the Court indicated that in negating gen¬ 
eral charitable intent the Court must look not only to the 
will, but also to the surrounding circumstances, and noted 
also the “personal element in the gift.” In this respect, 
this Court found in the Shoemaker case (supra, p. 9), 
that as far as the testatrix there was concerned, there was 
“nothing to indicate that she had any particular attach¬ 
ment to” the trust property involved. 

The record in the present case shows that the trust prop¬ 
erty was so intimately connected with the neighboring prop¬ 
erty and residence of the donor that there was indeed a 
“personal element in the gift” and that Weaver’s char¬ 
itable purpose was indeed “linked with” the particular 
trust property. (Tr. 197, App. 3, 39) 

3. There being no general charitable intent, if and when the 
trust property ceases to be used in its designated man¬ 
ner the property reverts, and the doctrine of cy pres 
is not applicable. 

The doctrine of cy pres will not be applied unless a gen¬ 
eral charitable intent is shown. Thus, 3 Scott on Trusts 
(1939), Sec. 399: 
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“The theory is that although the testator intended 
that the property should be applied to the particular 
charitable purpose named by him, yet he had a more 
general intention to devote the property to charitable 
purposes.’’ (Italics supplied) 

Similarly, in Henlein v. Elyria Savings <& Trust Co., 75 
Ohio App. 353, 359, 62 N. E. 2d 284, 287: 

“If the instrument expresses a charitable trust and 

there is no general charitable intent _the estate must 

pass intestate.” 

Gladding v. St. Matthews Church, 25 R. I. 628, 637, 639, 
57 Atl. 860, 864, 865, concerned a bill for construction of a 
charitable trust contained in a will to pay principal to a 
named church, which ceased to exist as a legal entity. The 
Court noted that the legatee named was a church to which 
she belonged and in whose prosperity she took great inter¬ 
est, and refused to find any general charitable intent. In 
so doing they cited with approval 2 Perry on Trusts, Sec. 
726: 

“If it appears from the construction of the whole 
instrument that the gift was for a particular purpose 
only, and that there was no general charitable intention, 
the court cannot by construction apply the gift cy pres 
the original purpose. If, therefore, it appears that the 
testator had but one particular object in mind, as to 
build a church at W, and his purpose cannot be carried 
out, the gift must go to the next of kin.” 

Appellees submit (cf. 2 (b) supra) that no general char¬ 
itable intent is apparent in Joseph Weaver’s deed, but 
rather that the deed and surrounding circumstances indi¬ 
cate an intent to achieve a specific end. This being so, cy 
pres is inapplicable. 
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4. Even if the donor had a general charitable intent, plain¬ 
tiff has failed to show that the trust is incapable of ex¬ 
ecution in its designated manner, and therefore the cy 
pres doctrine is inapplicable. 

Even if the deed and circumstances here involved evi¬ 
dence a general charitable intent and therefore raise the 
possibility of cy pres application (which appellees do not 
admit), still the plaintiff cannot properly ask that the doc¬ 
trine be applied since the basic prerequisite for its appli¬ 
cation is lacking. Plaintiff must show something more than 
that it is inconvenient or undesirable to carry out the trust. 
Henlevn v. Elyria Savings & Trust Co., (supra, p. 14). ! 

In Ilenshaw v. Flenniken, 183 Tenn. 232, 242, 191 S. W. 
2d 541, 545, the Court granted a sale of trust property in 
spite of an express restraint against sale (there being, how¬ 
ever, no reverter), but noted that in so doing it was moved 
by ‘‘considerations of necesity, which rise to the dignity of 
an exigency or emergency,” and on rehearing stated that 
the fact that the church involved was about to lose the trust 
property because of inability to pay taxes thereon was the 
primary reason for allowing sale. 

Appellant, in its brief at page 4, states that the court be¬ 
low “found ... that anew site and church are required for 
the fulfillment of the donor’s object (App. 36).” No such 
finding was made. The finding of fact of the court below 
in this regard is restricted to the fact that “... the church 
building on the property is inadequate” for the three com¬ 
bined churches (App. 43). No evidence was presented to 
support a finding that the trust property cannot be used as 
a site for a house of worship according to the form of ser¬ 
vice of the Methodist Protestant or Methodist Church. 

Appellant asks this Court to warp the cy pres doctrine 
to apply to this case. The basic allegation in appellant’s 
complaint is that because of changed circumstances, the 
existing house of worship on the trust property is unsuited 
and inadequate for appellant's needs. The sum total of 
appellant’s proof in this regard is: that the only changed 
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circumstances in recent years resulted from the merger, 
participated in by appellant, of three church congregations 
in 1946 (App. 41), which tripled the active membership 
served by the trust property (Tr. 64), with the result that 
the church building now on the trust property is inadequate 
for St. Luke’s Methodist Church, but appellant’s congre¬ 
gation can still be housed in the church building as in the 
past (App. 43); that the trust property is at an intersection 
where vehicular traffic is heavy (App. 42), which is no new 
or changed circumstance (Tr. 125), but no effort has been 
made to soundproof the church building (Tr. 110); and that 
if and when Whitehaven Parkway is constructed, the trust 
property will be surrounded by public highways (App. 42, 
43), but this parkway will not be constructed for at least 
four or five years, if then (Tr. 52, 53), and if constructed 
it is likely that it will overpass or underpass Wisconsin 
Avenue (Tr. 155) in which event any traffic hazard will he 
eliminated (Tr. 158). 

It is submitted that appellant has failed to show such a 
sufficient exigency or emergency as would render the trust 
incapable of execution. This is so even if it be assumed 
that the trust is for the exclusive benefit of appellant or its 
successor, the combined St. Luke’s Methodist Church, and 
that the trust must be executed in the building now on the 
trust property. 

Appellant offered no evidence to show that the trust is 
incapable of execution for the benefit of some other or 
smaller church. On the question of the adequacy of the 
trust property for the construction of a new and modern 
church building, the following unqualified statement con¬ 
tained in a letter dated September 20, 1945, signed by Dr. 
Ralph D. Smith, the District Superintendent of the Metho¬ 
dist Church, appears to be conclusive: 

“The ground upon which the church stands is of suf¬ 
ficient size to contain a building which could be erected 
after a modern pattern and adapted to serve the needs 
of the large community in which the Mount Tabor 
Church is situated.” (Tr. 379) 
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CONCLUSION. 

It is respectfully submitted that Joseph Weaver’s deed, 
containing as it does a specific condition, an express re¬ 
verter, and other significant language, is plain on its face, 
particularly when read in the light of surrounding circum¬ 
stances, and that the lower Court was right in holding that 
the appellant had failed to show any reason for changing 
its terms. 

Dale D. Drain, 

B. Woodruff Weaver, 

Richard D. Drain, 

1422 F Street, N. W., 
Washington 4, D. C., 
Attorneys for Appellees 

Maurice E. Weaver, Joseph W. 
Freeman, Louis Freeman, W. 
Edmund Freeman, Henry E. 
Weaver, Margaret Weaver, 
Joseph C. Weaver. 
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APPELLANT’S REPLY BRIEF 

1. About four years ago there were four Methodist 
Protestant Churches in Georgetown (now Methodist 
Churches, App. 40), namely, Dumbarton, Congress Street, 
Aldersgate and Mt. Tabor, “and the attendance of those 
four Churches apparently did not justify the continuance 
of four Churches in that area.” (Tr. 153). Therefore the 
members and trustees of Congress Street, Aldersgate and 
Mt. Tabor, “believing that the interests of the three 
Churches as a part of the Kingdom of our Lord can best be 
served by merging these three congregations” (App. 41), 
planned their union into one body or Church under the 
assumed name of St. Luke’s Methodist Church. As a result 
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of this some of the members of Congress Street and Alders- 
gate Churches moved into Mt. Tabor Church where they 
now worship together under the name of St. Luke’s Meth¬ 
odist Chnrch (App. 41). Also as a result of this the active 
membership is now 553 as against 213 in 1946 (Appellees’ 
Br. 4-5) and the Sunday School has increased from 221 to 
505 (Tr. 80). And, regarding the Sunday School, it was 
testified (Tr. 146): 

“We are using the auditorium, the Sunday School 
room back of that, the basement, and the kitchen of the 
Church for one Sunday School class; and, we have 
partitioned off underneath the auditorium which was 
at one time the furnace room, we have partitioned that 
off, and are using that and the former parsonage 
where the minister used to live, at 1938 35th Street, 
using the first floor of that.” 

Of course in 1946 — before members of Aldersgate and 
Congress Street Churches moved in — Mt. Tabor Church 
was adequate to house its membership, for, according to 
appellees (Br. 4-5), the actual membership of Mt. Tabor 
at that time was only 213, of which the- average Sunday 
attendance was never more than 101 to 126 during that and 
the preceding years, though the seating capacity all the 
time was, and still is, 235. But was Mt. Tabor Church self- 
sustaining in 1946 and would the object for which it was 
founded “cease” if its membership were not reinforced? ' 
These were questions which confronted the members and 
trustees of Mt. Tabor Church in 1946. 

That Mt. Tabor Church was on the verge of dissolution 
in 1946 is evidenced by the facts, for appellees concede 
(Br. 4-5) that its active membership had dwindled from 
275 in 1940 to 213 in 1946 and that of this active member¬ 
ship only from 101 to 126, on the average, attended Sunday 
services, though the Church’s pews and seats accommo¬ 
dated 235 members. Now members are being turned away 
for lack of room and seats. (Tr. 161). In the light of the 
foregoing facts, unquestionably Mt. Tabor Church is now 
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unsuitable and inadequate to properly accommodate the 
membership and the Sunday School, and the Trial Court 
so declared when it said: 

“I agree with the pastors from the Church’s point of 
view, it is highly advisable to get another place. If I 
were voting as a Church man, I think I would go right 
along with them, * • V’ (App. 35) 

“I think I should say that I do not have any doubt 
that the welfare of the Church congregation, winch now 
occupies this property which is the subject matter of 
this contest, requires that they have a new site. I do 
think that with these three congregations there, due to 
the overcrowding of the Church, and the conditions 
which have been ascribed in the evidence, that they 
would be far better off in another site and that the 
Church management requires it. I agree with the pas¬ 
tors wholly in that regard.” (App. 36) 

“In accordance with approved modem methods of con¬ 
ducting Churches, where increased facilities for recre-. 
ation, worship by junior congregations and more com¬ 
modious and attractive rooms are required, the Church 
building on the property is inadequate. ’ ’ (App. 43) 

At the outset of liie negotiations looking to the consoli¬ 
dation of the three Churches, it was contemplated to erect 
a new Church on the Mt. Tabor site, to be known as St. 
Luke’s Methodist Church (there being nothing in Joseph 
Weaver’s deed preventing change of name or consolida¬ 
tion), but this project, of necessity, was abandoned when 
(1) the appellees refused to release the site from the opera¬ 
tion of the reverter clause, thus blocking the financing of 
the cost, approximately $200,000.00, of the new Church (Tr. 
117-125); and (2) the trustees discovered that the site was 
too small for the proposed Church and that a two lane east 
and west boulevard would be constructed immediately ad¬ 
joining the south side of the Church as soon as Congress 
provided the funds (Tr. 39-51; 114-135; 136-142; 151-157). 

2. The pivotal quetsion which this appeal presents for 
review is What was Weaver’s paramount intent — What 
was his objective — and the answer to this is found in his 
deed. 
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In looking at the explanatory part of the deed it at once 
will be seen that his donation was 4 ‘in furtherance” of an 
object, the essence of which was the teaching, furtherance 
and propagation of the religion of the Methodist Protestant 
Church and he emphasized this objective when he provided 
that the premises would revert if the trustees or their suc¬ 
cessors “cease” to use the Church for that purpose. 

In Shoemaker v. American Security & Trust Company, 
Trustee, 82 IT. S. App. D. C. 270,163 F. (2d) 585, this Hon¬ 
orable Court was called upon to determine from a Will 
creating a charitable trust whether the site there designated 
for a Home was intended as incidental to the charity or of 
the essence of the charity’, and the Court, inter alia, ruled: 

“The presence of a reverter clause, and its phrase¬ 
ology, frequently aid in determining the dominant and 
primary purpose of the testator in providing for a 
trust, but the mere clause itself does not affect the 
basic controlling principles of law.” 

“If the testator establishes a charitable trust and only 
incidentally designates a site, the court will effectuate 
the primary intent if the designated site becomes un¬ 
suitable for the purpose indicated.” 

In First Congregational Society v. City of Bridgeport, 
99 Conn. 22, 121 A. 108, the Court there stated the above 
principles of law as follows: 

“Even though the grant of land in trust and for a 
charitable purpose contain a provision of reverter, if 
the use of the land granted was incident to the main 
purpose of the grantor, — the establishment of the 
charity, — the land is not of the essence of the charity, 
so that the court could properly order a sale if it found 
the land was no longer available, or less available, for 
the use for which the grantor had intended it. 

Also compare Morristown Trust Company v. P. E. 
Church, 61 A. (2d) 762. 

Therefore, inasmuch as the deed is self-evident of the 
fact that the donation was “in furtherance” of the objec- 
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tive stated, it would seem, in the light of the foregoing 
authorities, that authority of the Court to sell the premises 
should have been given, especially as the proceeds are to be 
used towards the furtherance of that objective in a new 
Church four city blocks away. 

The facts in the Shoemaker case, as shown below, are 
similar in many particulars to the facts in this case: 

(1) There, as here, a reverter clause was involved. 

(2) There the primary intent was aid of destitute 
women; here the primary intent was the teaching and 
propagation of the religion of the Methodist Protestant 
Church. 

(3) There, as here, the site was incidental to the 
achievement of the primary intent. 

(4) There, as here, there is no prohibition against sale 
of the site. 

(5) There Shoemaker thought of the mission which the 
Home would serve to destitute women; here Weaver 
thought of the mission which the Church would serve in the 
teaching, fostering and propagation of the tenets of the 
Church. Churches are built only for the teaching and pro¬ 
pagation of religion. 

(6) There it was not foreseen nor anticipated that the 
site might become unsuitable for its needs; here it was not 
foreseen nor anticipated that both site and Church would 
become unsuitable and inadequate for their needs. 

(7) There, as here, the purpose of the charitable trust 
had not failed and it was intended to last forever. 

(8) There the site was located on a busy commercial 
highway where vehicular traffic is heavy; here the site and 
Church are located on the same highway — Wisconsin 
Avenue. 

(9) There the site and funds for the erection of the 
Home were supplied; here only the site was donated — the 
members erected the Church. 


(10) There, as here, the trustees sought general author¬ 
ity to sell. 

(11) There the proceeds were to go towards a new’ site; 
here they are to go into a new site and Church — “a house 
for the worship of Almighty God according to the form of 
service of the said Methodist Protestant Church.” 

(12) There the site was of substantial value; here the 

whole square cost Weaver only $1,000. in 1873 (Tr.). 

(13) There the mission of the Home will be effectuated 
on a new site; here the mission of the old Church is to 
have a rebirth. 

(14) There, as here, the heirs owned no present, future 
or contingent estate in the trust property, therefore had 
no interest to preserve or protect; there, as here their 
possibility of an interest would ripen into an estate only 
if the reverter clause be breached. 

Respectfully submitted, 

George C. Gertman 
American Security Building 
Washington, D. C. 

Attorney for Appellant 




















